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MR. JUSTICE JACKSON.' 


Near this city sleeps all that is mortal of Howell E. Jackson, 
a lawyer, a statesman and a judge, but 
recently among us and personally known 

most of those within the sound of 
my voice. As a lawyer, he was studious, careful and accu- 
rate. As a statesman, he was incorruptible, moderate and 
just. As a judge, he was laborious, impartial, patient and 
urbane. As a man, he was a character to be envied, and 
a model to be imitated. Possessed of that unaffected gen- 
tility which is the result of a mingling of self-respect with 
respect and kindness for others; always self-restrained; never 
giving nor unduly resenting offense. Not a prodigy; not a 
genius; not possessed of those commanding powers which in 
other men make leadership and sway so easy; but amply 
endowed, and making the best use of the powers he had. Not 
a religious fanatic, but a firm and consistent Christian. Not a 
moral enthusiast, but a moral example. A character abounding 
in lines of beauty, and showing scarcely a blemish or defect. 
Nowhere exaggerated, but everywhere strong. No extraor- 
dinary development in any direction, but everywhere well filled 
out: — 


1. Justice 
Howell E. Jackson. 


** Strong, without rage; without o’erflowing, full.” 


1 Part of an address delivered be- at Nashville, July 29, 1897, by Sey- 
fore the Tennessee Bar Association mour D. Thompson, of Missouri. 
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In his ending there was a touch of martyrdom. Knowing 
that he was stricken with a mortal disease, he returned to his 
post of duty, and there, with the hand of death upon him, as 
the last act of his official life, he took part in the decision of a 
great constitutional question which, in his absence, had failed 
of decision by reason of an equally divided court. He has gone 
from among us, leaving behind a beautiful memory and the 
record of a life which furnishes the best model for our sons. 
We can not say that ‘* we ne’er shall look upon his like again.”’ 
It is the characteristic of the great and noble profession to 
which he belonged, in the processes of human evolution, to pro- 
duce such men. We that are here assembled may not, per- 
haps, look upon his like again; but some future generation 
will; though few such men will rise to enlighten, to guide, to 
instruct, and to bless mankind. 

But it is not of this Justice Jackson that I am here to speak 
to-day; it is of another Justice Jackson, 
whose ashes likewise repose near this city: 
a mightier force, a haughtier nume; a man 
who left a far deeper trace upon the history of his country; who 
found that country sunk in the depths of shame, and lifted it 
up and placed it upon the heights of glory. I mean ANDREW 
JACKSON, for six years a justice of the Superior Court of 
Tennessee, then your court of highest jurisdiction, correspond- 
ing to your present Supreme Court. Speaking to the legal pro- 
fession of Tennessee, here assembled in annual convention, at 
the time and place of a great exposition of the arts, the sciences, 
and the industries of peace, gathered together to commemorate 
the Centennial Anniversary of the admission of this State into 
the Union, it is altogether fitting that I should choose for my 
theme a member of that profession whose name is signed to the 
first Constitution of Tennessee; who, in territorial times, had 
been its Attorney-General; who was its first Representative in 
Congress ; who was one of its first Senators in that body ; who 
was a judge of its highest court of judicature; who was a Major- 
General of its militia; until finally, in his office of Major-General 
of the armies of the United States, he lost his distinctive char- 
acter as a citizen of Tennessee and became a citizen of the whole 
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Andrew Jackson. 
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Union, twice elected to the supreme magistracy — admired by 
all, applauded by all, claimed by all: second only to the Father 
of his Country. 
Rising by inherent merit from the humblest beginning to the 
most exalted station, only the free institu- 
tions of America could afford room for 
such phenomenal development. Let us 
trace that growth and discover in it the most exalted tribute that 
can be paid to those institutions. Starting from the lonely rock of 
Carrickfergus, in the North of Ireland, we see an humble couple of 
that hardy Scotch-Irish stock! set sail, in the steerage of an emi- 
grant ship, for one of the British colonies in America. We see 
that faithful and courageous pair struggling to found a home in 
the wilderness. Depict their struggles if you can, you that have 
not been through them, as I have. We see children born unto 
them, with scarcely a roof over their heads or clothing to cover 
their nakedness. We see the father finally dying, a landless 
backwoodsman, and the poor mother left to face the world 
alone in a wilderness, with a family of small children, one of 
them as yet unborn. While sheltered by the charitable roof of a 
relative, she gave birth to a boy ; and thus was ushered into the 
world Andrew Jackson, a half-orphan and an object of charity, 
but destined to ** fill the measure of his country’s glory.’’ Let 
us follow him as he grows up in the wilderness. Not pampered 
in the luxuries of dainty food, fine clothes, or a soft bed. His 
staple food, corn bread and bacon — to my taste nothing better — 
with an occasional haunch of venison, a steak of bear-meat, a 
fish from the running stream, or a dish of jowl and greens, 
thrown in as a luxury. His garments of the plainest home- 
spun, with the possible exception of the coon-skin cap. Tow- 
cloth the staple; woolen a luxury. His bed a tick of straw, 
or more likely of corn shucks, laid upon flat supports con- 
sisting of strips rived out of logs of wood, called in the 
North shakes ’’ and inthe South clap-boards.’’ Or possibly 
his bed may have been superimposed on the more pretentious 
structure of ropes stretched across each other, at right angles, 


1 See note A, at end of this article. 
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through holes bored in the side and end pieces of the bed-stead, 
His waking hours were spent in the open air. He early made 
the acquaintance of those inseparable aids to the toils and sports 
of the Southern boy, the gun and the horse. The Indian wason 
the frontier, the British were on the coast, game was around 
him in the woods; and he lived on horseback, gun in hand. It 
is, perhaps, not creditable to our American literature that neither 
the backwoodsman nor the backwoods boy has been adequately 
described in any American poem. It remained for an English- 
man, a titled aristocrat at that, but one whose heart beat to the 
tune of liberty,—the greatest of English poets,— to describe 
him:— 


** And tall, and strong, and swift of foot were they, 
Beyond the dwarfing city’s pale abortions, 
Because their thoughts had never been the prey 
Of care or gain; the green woods were their portions; 
No sinking spirits told them they grew gray; 
No fashion made them apes of her distortions; 
Simple they were, not savage; and their rifles, 
Though very true, were not yet used for trifles. 


** Motion was in their days, rest in their slumbers, 
And cheerfulness the handmaid of their toil; 
Nor yet too many, nor too few their numbers; 
Corruption could not make their hearts her soil; 
The lust which stings, the splendor which encumbers, 
With the free foresters divide no spoil; 
Serene, not sullen, were the solitudes 
Of this unsighing people of the woods.”’ 


So much for nature’s nobleman. Is it a wonder, then, that, 
when the Revolutionary War invaded the Waxhaw settlements, 
when Tarleton’s horse and Lord Rawdon’s infantry came with 
bullet, halter, fire and brand, leaving in their wake ashes, fam- 
ine, disease, and fresh-made graves, we see the Jackson brothers 
mount their horses, shoulder their guns, and take the field in 
a company of partisan rangers? Young Andrew Jackson, but 
fourteen years of age, throws his boy’s life, with all its tender 
hopes and emotions, into the scale, and thinks it but a poor sac- 
rifice to make for his bleeding country. The vicissitudes of war 
make him a prisoner. We remember the story of his refusal to 
black the boots of a British officer, of his demand to be treated 
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as a prisoner of war, and of the stinging blow laid on his arm 
and head with the edge of a sword, the scars of which he carried 
to his grave. We, who know his proud, resentful nature, know 
the deep, ineradicable hate kindled by that blow. Like Mazeppa, 
he ‘* paid it well in after days.’’ 


** For time at last sets all things even; 
And if we do but watch the hour, 
There never yet was human power 
Which could evade, if unforgiven, 
The patient search and vigil long, 
Of him who treasures up a wrong.”’ 


He paid it when he hustled the British out of Pensacola; he 
paid it when the flower of British chivalry and valor went down 
before his rifles at New Orleans ; he paid it when he put todeath 
Arbuthnot and Ambrister for giving succor to the Seminole 
Indians. 

We see him next with his brother in a British hospital prison. 
While there they are both stricken with that dreadful disease, 
small-pox; and their heroic mother secures their release and 
brings them home, the elder to die, the younger to carry to his 
grave the marks of his sojourn in a loathsome British prison. 
Next we see that same heroic mother make a long journey to 
Charleston to succor other patriots, there languishing in British 
prison ships ; and we see her, while so engaged, sink and die; 
and we leave her buried in an unknown grave. 

Now, young Andrew, at the age of fifteen, is orphaned quite. 
He has drained the cup of life’s bitterness to its last dregs. He 
is now in the world alone. No; not quite alone, There still 
live in the Waxhaw settlements kinsmen and friends through 
whose partiality he is able to pick up, in a private school — for 
there were no public schools in those days — some of the rudi- 
ments of an English education. Isay some ; for he never learned 
either to spell correctly or to write the English language gram- 
matically, and these deficiencies of education marred his public 
efforts to his grave. But what of that? He could not spell: 
neither could Cromwell; neither could Washington; neither 
could Napoleon. And yet Cromwell won every battle that he 
fought, dethroned a king, destroyed a parliament, and finally 
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**hewed the throne down to a block.’”? And yet Washington 
freed his country and refused a throne; and Napoleon rode on 
horseback all over Europe, tearing down and setting up kings, 
and ‘* shaking them from their slumbers on the throne.”’ 

With this scant mental equipment, Andrew Jackson began, at 
the age of eighteen, the study of law in the 
office of a lawyer in a rural village. At 
the age of twenty, and, we may note, 
before attaining his majority, he was admitted to the bar — such 
was the careless temper of those times. Now he turns his face 
to the West. Mounted on a horse, with a lawyer’s license, and, 
possibiy, a law book or two, he crosses the mountains, follows 
the Robertson Trail, eludes the lurking Indians, and finally 
arrives at what was then a collection of log houses, but what is 
now this beautiful and prosperous city. The settlers were in a 
state of constant warfare with the Indians. Noone ventured out 
without being armed, and every man slept with his rifle by his 
side, like a soldier expecting a night attack. It is said that, on 
an average, one white person belonging to the Nashville settle- 
ment was killed every week in the course of the year. In a state 
of perpetual war with lurking savages, the white man himself 
grew savage; and the savage element in the nature of our hero 
may, in a measure, be traced to the natural growth and develop- 
ment superinduced by such surroundings; and this must be our 
apology for it, if it needs apology. And now, at the age of 
twenty-one, he contrived to obtain the office of State Solicitor, 
as it was then and still is called in North Carolina, which office 
was afterwards, when Washington County, North Carolina, 
became the Southwestern Territory called by the name 
of Attorney-General, a name which it still carries in 
this State. For about seven years he filled this office, 
first under an appointment from the public authorities of 
the State of North Carolina;! next, after the cession by the 
State of North Carolina to the United States of the territory 
which forms the State of Tennessee, under an appoint- 
ment from President Washington. Mingled with the respect- 


4. Andrew 
Becomes a Lawyer. 


1 See note B, at the end of this article. 
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able people who constitute the mass of the settlers of every 
new country, there is always a large disorderly element. It 
was so in this case. Mingled with the decent and law-abiding 
people, and to them a terror and a scourge, were outlaws, fugi- 
tives from justice, insolvent debtors, thieves, robbers and 
murderers. Facing this desperate crew of law-opposers and 
law-breakers, stood young Andrew Jackson, a boy who had 
barely attained his majority, as the representative of organized 
society, the head of the forces of law and order, the man whose 
duty it was to make the first move in every criminal prosecu- 
tion, and to put the law in force against every malefactor. We 
know that, during the seven years in which he stood at the head 
of the marshaled forces of law and order, there was scarcely a 
day or an hour in which his life was not in peril. At every 
court meeting ; at every lonely angle in a woodland bridle path ; 
in every tavern brawl which might be hatched up for an occa- 
sion,— some desperate criminal whom he had prosecuted, suc- 
cessfully or unsuccessfully, was waiting for an opportunity to 
get even with him. No man ever sustained a calling so peril- 
ous with a more superb courage. In the constant presence of 
danger and of death, he became educated into that contempt 
of danger which made him greatest where the danger was great- 
est ; which gave him the best possession and use of his faculties 
in a sudden surprise, as at Emuckfau; which enabled him to 
face, single-handed, a whole regiment in angry mutiny ; and which 
impelled him to the night attack which so astonished the British 
at New Orleans. Thus educated, it came to be true of Andrew 
Jackson that, in the presence of sudden danger, no matter how 
extreme, he never seemed to feel the slightest tinge of fear; 
but he rose to a state of mental exaltation; no opponent could 
withstand the frenzy of his eye; his action was immediate and 
decisive, and always the best action that could be taken. 

Born of Scotch-Irish stock, Jackson was in one respect an 
Irishman. A learned and somewhat eccen- 
tric Irishman, who formerly lived in Mem- 
phis, wrote a treatise to prove that the 
Irish were descended from the ancient Greeks ; and among other 
arguments which he adduced to prove his hypothesis was this,— 


5. The Fighting 
Practitioner. 
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‘*that, like the ancient Greek, an Irishman is never at peace 
except when he is at war.’’ A hundred years ago, in the prac- 
tice of the law in Ireland, if we may believe credible accounts, 
it was the constant practice to settle the issues joined in plead- 
ings upon the field of honor. There were not only nice dis- 
tinctions as to rejoinders and surrejoinders, rebutters and 
surrebutters, but also as to the lie direct, the lie circumstantial, 
and the amende honorable. A genteel acquaintance with hair- 
triggers was almost indispensable to success at the bar; and the 
refinements of the Code were as much a part of the legal cur- 
riculum as Coke and Blackstone. It has been said that the only 
defensive pleading which a timid attorney dared to file was a 
demurrer: that admitted the éruth of the pleading demurred to. 
It seems to have been somewhat so in the early days in Ten- 
nessee. We all recall how, goaded by sarcastic language used 
in reply to his argument, young Andrew Jackson hastily tore a 
blank leaf out of a law book and on it wrote a challenge to his 
opponent, Col. Avery; how they met and fought and missed 
each other; how each was satisfied; how they shook hands and 


aguin became good friends. We all recall how the * lodged 


hate and certain loathing ’’ which grew up between Jackson and 
Dickinson were aggravated by the frequent rencounters of these 
high-mettled men in the court room ; they being leaders of the 
early bar of Nashville, and generally on opposing sides of 
every litigation. We regret that the character of duelist, and 
even that of participant in street broils, mars the fame of one 
of America’s greatest men. But he must be judged by his 
times. We do better nowadays, even here in the South. The 
commercial spirit has taken hold of us, and with it the Christian 
spirit. ‘‘The jingling of the guinea helps the hurt that 
Honor feels;’’ and the spirit of Christ calls upon us to exercise 
self-restraint and obedience to law. The Duke of Wellington 
said that the thing which required the most courage in a general 
was to give an order to retreat; and we know, in our heart of 
hearts, that it often requires more courage to decline than to 
accept a challenge. Nor was the ancient system of dueling 
among members of the bar without some compensations. It 
held lawyers, in the practice of their profession, to the strict 
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principles of honor. It prevented trickery and shysterism ; it 
meant that when a lawyer passed his word he would keep it. 
While it was sometimes availed of by bullies to overawe timid 
opponents, yet as a general rule, a man could avoid personal 
danger and keep out of difficulties, by acting honorably and 
telling the truth. 

But there was a softer and a happier side to the life of ye 
lawyer of ye olden time. It was not all 
strife, and broil and danger. The lawyers 
met the judge at the village tavern, and rode 
with him on the long horseback journeys from one county seat 
to another. Their intercourse was cordial and unrestrained. 
Their books were limited tothe statutes and to those horn-books 
that could be crammed into the saddlebags. If the ancient lawyer 
had few books, the modern one has too many. If the ancient 
lawyer read little, he thought much: his modern descendant must 
read so much that he has no time to think. The many books of 
the modern lawyer look like a division of troops with uniforms 
clean and new and with muskets and bayonets furbished, all 
carefully aligned and paraded for inspection and review; the few 
books of the ancient lawyer looked like some of Jackson’s 
Indian fighters, ragged and worn with war and toil and use. In 
those days judicial precedents did not have so much force, but 
natural justice was reached quite as often. The doctrine of stare 
decisis must have had a feeble hold were there were no books. 
The difficulties which attended a court of appeal even in following 
its own decisions, are plaintively portrayed in one of Judge 
Peck’s dissenting opinions, where, after depicting the difficulties 
under which justice was administered in the Supreme Court 
of this State in the early wilderness, he added almost pathetically, 


‘‘and at Reynoldsburg without books.’’' Where now is Rey- 
noldsburg ? 


6. Ye Lawyer of ye 
Olden Time, 


1 Among the old Carolina statutes following books: Cary’s Abridgment, 
applied to Tennessee, which does not of Statutes; Godolphin’s Orphan’s 
appear to have been repealed down to Legacy; Jacob’s Law Dictionary; Nel- 
Jackson’s time, was this: Act of son’s Justice; Swinburne on Wills; 
March 17, 1748, required county Wood’s Institute. I note this old 
judges to provide and keep, as the statute, in passing, not that I suppose 
property of the county courts, the it to have any relation to the matter 
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The country lawyer of ye olden time was generally courteous to 
the court and to his brethren of the bar; but in the cross-examina- 
tion of a witness whom he thought was lying, he was as merciless 
as a panther ; and rarely did a perjurer leave the box until court 
and jury were convinced of his guilt. He was not over-dainty as 
to dress or food, but was particular about one thing: that no 
limit of time be put upon his speech to the jury. He was like 
an old lawyer friend of mine in Missouri who was never known 
to mention the points of his argument, but summed it all up in 
the self-satisfied statement, ‘‘ Eh Gad, Sir, I spoke to the jury 
seven solid hours!’’ To *‘ get the jury ’’ was the summit of his 
professional ambition; for there was the test of his power, 
and there he wasin his glory. So.he loved to try a case mainly 
because, at the close of the evidence, he could make a speech. 
His next passion was a quiet game of poker with a big- 
bellied whisky bottle called ‘* Black Betty’’ in the center of 
the table. As there were but few law books to study, 
he had become an adept in weighing jurors, witnesses 
and opposing counsel; so there was nothing to do, after 
court adjourned in the evening, but to toy with cards and 
bottle at the tavern. In the early years of the republic, the 
people had more respect for courts and lawyers than now. 
Then they attended courts in droves, and, bringing provisions for 
man and beast, they camped in and around the county seat for 
days. They listened with breathless interest to the evidence in 
every trial, and from the arguments to the jury drew a goodly 
shareof their meager education. The man that made the best 
speech was to them the best lawyer. 

The ancient country lawyer was always half politician, and 
from the day he first read Blackstone until death claimed him, he 
lived in the hope that his country would call him to a position of 
power, dignity, honor and glory; and often it did. His method of 
impressing his superiority upon the people was through the jury. 
There he was at home, as is the eagle among the crags and the 
clouds. Conscious of his power, firmly believing his client in 


in hand, but merely as a curious piece make up the working ‘kit’? of a 
of early legislation —tending to show judge of a subordinate court of 
what was supposed, at that date, to record. Haywood’s Revision, page 58. 
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the right, he stood before the jury the incarnation of dignity, 
virtue and righteousness. Clearing his throat, in slow, deliber- 
ate monotone, he commenced his argument — ‘‘ Gentlemen-of- 
the-jury.’’ Gradually warming up to his subject, he took off 
his stock and unbuttoned his collar; then his coat and vest were 
laid aside, and then for hours he indulged in his loftiest flights 
of wit, wisdom, pathos, sarcasm, invective and illustration. All 
the arts, tools, tricks and skill of the advocate were his. He 
could coo like the sucking dove, or roar like the lion; but in 
pleading for the rights of woman, his voice was as low and 
soft and sweet and tremulous as the summer breeze. In 
his criticism and ridicule of the arguments of ‘the dis- 
tinguished counsel on the other side,’ his sneering face 
was in itself a breach of the peace. In his denunciation of the 
opposing party and witnesses, he lashed himself into a fury, 
and swept through fact and argument like a cyclone through a 
forest; his big voice grew into a roar, and to the gaping listeners 
he appeared as terrible as an army with banners. Yet when the 
verdict came in and court adjourned, with the judge between 
them, the two opposing lawyers slowly wended their way to the 
tavern, where the first thing they did was to pay their respects 
to the contents of ‘* Black Betty.’’ It ought to be added that 
if ye lawyer of ye olden time lost a case through an adverse 
ruling of the court, he, like his modern brother, still found 
himself possessed of two remedies, both of which he generally 
pursued: one was to take an appeal; the other was to go down 
to the tavern and cuss the Judge. 
I have said that the name of Andrew Jackson is signed to the 
first constitution of Tennessee. That in- 
7. Andrew Jackson, stryment dates from the year 1796. Jack- 
a Judge of the “ 
Superior Court, 802 Was consequently but twenty-nine years 
of age when he signed it. He was one of 
the five delegates to the Constitutional Convention from David- 
son County. The fact, that at that early age, he was selected to 
fill so important an office, is not his least title to distinction. 
When the new State was first ushered into the Union, he was 
elected to the seat of its first representative in Congress. After 
attending a session of Congress at Philadelphia, he resigned the 
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office and returned to Tennessee to take up the frazzled threads 
of his private affairs. Soon afterwards Gen. Cocke resigned his 
seat in the Senate of the United States from Tennessee, and Mr. 
Jackson was appointed in his stead. Again he turned his face 
toward the Northeast, proceeded on horseback to Philadelphia, 
and served as a senator during another session of Congress. He 
was thus a member of the House at the age of twenty-nine and 
a senator at the age of thirty. He was barely of sufticient age 
to be eligible to the latter office. This office he in turn resigned, 
and returned to Tennessee in June, 1798, to find that Hon. 
Howell Tatum had resigned the office of Judge of the Superior 
Court of Law and Equity. To this office Jackson was imme- 
diately appointed, and he filled it until June, 1804, a period of 
six years, when he resigned it, and was succeeded by John 
Overton. 

The court to which he was thus elevated was created by the 
first legislature of the State of Tennessee, under the authoriza- 
tion of the new constitution. It was composed of three judges, 
any one or more of whom might hold any court. The terri- 
torial legislature had, two years before, organized a judicial sys- 
tem composed of a superior court and a number of inferior 
courts. I do not gather from the constitution or statutory 
provisions relating to the Superior Court created by the legisla- 
ture under the new constitution, that it was anything more than 
a court of nisi prius. It had power to issue writs of certiorari; 
but I find no provision for writs of error or appeals, nor any 
provision for the meeting of the judges in banc to hear appeals 
from courts composed of single judges, or cases reserved by such 
courts. It will be recalled that the early Superior Court of 
Georgia was organized in the same way; though the judges of 
that court early began, from the necessity of the case, and with- 
out any statutory authorization, to meet in banc to decide im- 
portant cases reserved for that purpose; and this was doubtless 
the plan of judicial organization of other States at an early period. 

Of the judicial work of Mr. Justice Jackson, no printed 
memorial has come down to us. A few of the decisions in Over- 
ton’s reports, subsequently compiled and published, partly on 
the recommendation of ex-Judge Jackson, may have been ren- 
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dered while he sat as a judge of the court; but they are all per 
curiam opinions. All of the reported cases in the decision of 
which he may have participated, will be found in 1 Overton, 
from pages 3 to 17, and in 2 Overton, page 1.! 

The decisions which are collected in these two volumes, which 
I have cited by the name of Overton, but which are generally 
cited by the name of 1 and 2 Tennessee, are tersely but clearly 
reported. They exhibit commendable independence of thought, 
and a just disposition to adapt the common law of England to 
the new situation and surroundings. They afford a rare min- 
gling of common sense with legal sense. They have always been 
held in high esteem by the profession, and deservedly so. 

Of Jackson’s character as a judge we know as little from 
tradition as from print. It is said that when presiding he wore 
a gown; if so, it indicates a proper appreciation of the dignity 
of his office. But it is to be said that there was then a greater 
disposition to imitate English habits and customs than there has 
been since the war of 1812. Some of those habits and customs 
might weil be resumed. The judges of our appellate courts 
ought to be enrobed. The members of the bar and the auditors 
ought to rise spontaneously when the judges come into court to 
take their seats. The bar, standing, ought to bow tothe judges, 
and the judges ought to bow to the bar, as they do in France.” 


1 These cases were: Hoggart v. Mc- 
Crary; bill in equity to settle disputed 
boundaries; issue framed and tried by 
ajury. Green v. Emmerson, 1 Over- 
ton, 13; trespass for the accidental 
killing of a slave; submitted to the 
jury against the objection of the de- 
fendant that the remedy was case and 
not trespass, the court saying that the 
distinction between these two reme- 
dies was often a nice one. Kerr v. 
Porter, 1 Overton, 15; bill in equity to 
set aside a grant of land made by the 
State of North Carolina. The court 
refused to hear evidence of alterations 
and erasures in the entry book of the 
Surveyor-General, and refused to go 
behind the grant and to hear evidence 


that the grantee had not rendered the 
services to the State of North Carolina 
which entitled him to make the entry. 
Sweetman v. Wilbur, 2 Overton, 1. 
This was an action of ejectment. The 
court refused to issue an attachment 
for contempt against the defendant 
because of his refusal to confess lease, 
entry and ouster, on the ground that 
no such process had been used in this 
State, and that the use of it might 
affect the liberty of the citizen. 

2 While this is the French custom, 
we address our judges as ‘‘ Your 
Honor,’ and the French advocate ad- 
dresses the President of the Court as 
plain ‘‘ Monsieur.” 
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And when the proclamation of the opening of the court has 
been made, the presiding judge ought to invite the bar to be 
seated before the business of the court is proceeded with. In- 
stead of that, the judges enter the court dressed in all sorts of 
ways, and often not neatly or well dressed. The members of 
the bar, dressed equally badly, pay no attention to the judges 
when they come in. Some are standing with their backs 
toward the bench, and donot turnround. Some are sitting with 
their legs over the arms of their chairs; and some even salute the 
bench with the soles of their shoes, poised on the counsel table. 
This is too much democracy even for democratic institutions. 
While we know little of the actual work of Jackson as a judge, 
of his character asa judge we can, from our knowledge of his 
character as developed in his subsequent career, form a safe 
conclusion. In three characteristics he surpassed almost all 
other men: 1. A love of justice and a corresponding hatred 
of wrong. 2. An absolute courage and a total want of fear. 
3. An outspoken frankness which was a stranger to all guile. 
Added to this, his faculties were intuitively quick, and his tem- 
per was hot and rash. His honesty was so intense that it 
amounted to prejudice, for prejudice is nothing but intensified 
honesty. We must then regard him as a judge who saw the jus- 
tice of a case at a flash, as soon as the facts were stated to him. 
From that moment he ceased to be a judge, and, losing all 
further receptivity, he became an advocate, but an advocate for 
justice and right —an advocate for the weak against the strong. 
If the jury went wrong, away went their verdict. It took thir- 
teen men to commit a wrong of that kind inhis court. It was im- 
possible for him to be neutral. It was said of him in after years 
that he never had been neutral, even in a dog fight ; but he had 
this good quality, that he always took sides with the under dog: 
Jackson rebelled against tyranny and oppression, and took sides 
with the poor and oppressed. He was not like some of our 
modern judges, whose intellects are completely hoodooed when- 
ever a rich suitor, or a powerful corporation, or an aggrandized 
trust, stalks into his court in the person of eminent counsel. 
We may be sure that he did not regard his court as the mere 
bulwark of the Sacred Rich: the scattered and segregated masses 
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claimed some share of his thoughts and had some rights. And 
while he was a terror to evil-doers, he was the shield and defense 
of the righteous. I know of but one living judge who fills my 
ideal of the judge that Andrew Jackson must have been: Henry 
Clay Caldwell, the presiding judge of the United States Circuit 
Court of Appeals for the Eighth Circuit. 
Jackson resigned the office of judge of the Superior Court 
to accept an office for which his talents 
pode son and temper much better fitted him, that 
Planter, Merchant, Of Major-General of the State militia. 
ete. The State was divided into three military 
divisions, which seem to have corresponded with its judicial 
districts, and Jackson was elected by the legislature! to be the 
Major-General of the Mero District. His opponent was Gov- 
ernor Sevier, a revolutionary officer, the hero of the battle of 
King’s Mountain, and a participant in no less than thirty-five 
battles and skirmishes. Jackson was elected over him by a 
majority of one vote. His career was now uneventful until 
Aaron Burr brought him into notoriety. He pursued the call- 
ing of a merchant, a general trader, a planter and a breeder of 
fine horses. Burr was a friend of Tennessee and an advocate 
of its admission into the Union. He was very popular in this 
State. He had been the guest of Jackson at the Hermitage. 
Jackson and his business partner built the boats on which Burr 
floated his celebrated expedition down the Mississippi river. 
When the scheme of Burr exploded and President Jefferson 
issued his proclamation denouncing him as a traitor, Jackson at 
once tendered to the President the services of his military 
division, and the tender was accepted. With great energy he 
assembled a regiment, only to find that their services were not 
needed,— an officer of the regular army stationed at the 
mouth of the Cumberland having reported that Burr’s expedition 
had merely a mercantile, and not a warlike appearance. When 
Burr was prosecuted for treason in the United States Circuit 
Court at Richmond, before Chief Justice Marshall, Jackson was 
summoned as a witness and went. By this time he had become 
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convinced of Burr’s innocence, and, as he never could be neutral 
or half-neutral, he espoused the cause of Burr openly and 
violently, and denounced Jefferson as a persecutor. He was 
never called to testify as a witness; but it is possible that the 
days and weeks which he spent attending upon the United States 
court at Richmond and listening to the incidents of the trial, 
gave him some of the ideas which filled the thoughts of Jefferson, 
on the manifest tendency of the Federal judiciary to override 
and superintend all other departments of the government. For 
he saw the chief justice coolly issue a subpoena duces tecum to 
the President of the United States, commanding him to produce 
a document, to wit, a letter written to the President concerning 
the Burr conspiracy, by Gen. Wilkinson, in command of a mili- 
tary division of the United States. And although Jackson 
deemed Jefferson a persecutor, he must have taken satisfaction 
in noting that the President never made any return to the 
impudent writ, but merely lodged the required document with 
the attorney of the government at Richmond, and ieft it to his 
discretion to determine to what extent he would permit its con- 
tents to be disclosed in court. If Marshall’s pretension had been 
well founded, the President of the United States stood in con- 
tempt of his court, and might have been arrested and dragged 
from the executive mansion down to Richmond, and there 
imprisoned until he should comply with the order, or otherwise 
purge himself of the contempt. Think of it: The President of 
the United States in jail for contempt! In after days, as we 
shall see, Jackson himself came in contact with this same chief 
justice, and came off, as he always did, victorious. 

It was not until the year 1812 that Jackson had occasion to 
marshal his Tennessee militia on the theater of war. Then, war 
having been declared against Great Britain, he assembled and 
equipped a regiment of them and floated them down the Mis- 
sissippi to Natchez, only to learn from the misinformed, incom- 
petent and imbecile administration at Washington, that their 
services were not needed and that he should disband them. He 
refused to disband them 450 miles from their homes; to that 
extent he disobeyed the orders of the Secretary of War; he 
regarded it as his paternal duty to bring them back to the spot 
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where he had assembled them and to disband them there. 
Raising supplies for the march on his own personal credit, he 
marched them back and disbanded them at Nashville. In that 
expedition Jackson everywhere showed the qualities of a military 
leader, and if his military career had stopped there, his repu- 
tation as a soldier, at least in Tennessee, would have been secure. 
When the Revolutionary War broke out George III. laid 
before his Council a memorial, in his. own 

handwriting, advising the employment of 
the red Indians against his rebellous subjects 

in North America. They were employed, and they massacred 
patriots and loyalists without discrimination. If George III. 
could have fallen into their hands and could have been tied to a 
stake, his body stuck full of pine knots, and then burned to 
ashes, it would have been no more than retributive justice. 
When the war of 1812 broke out, this infamous policy was 
repeated by the British government. Agents of that gov- 
ernment made treaties with the Indian tribes on our frontiers, 
and, through the aid of that able chief Tecumseh, incited an 
Indian uprising which extended from the Lakes to the Gulf, and 
which filled our frontier settlements with fire and massacre. 
The massacre of Fort Mims, in the Alabama Territory, where 500 
men, women and children, soldiers and civilians alike, were put 
to death by the Creek Indians under the leadership of the half- 
breed Weathersford, roused the people of the Southwest to a 
pitch of frenzy. Jackson took the field at the head of his Ten- 
nessee militia and volunteers. The campaigns which he prose- 
cuted against the Creeks are unsurpassed in the annals of 
heroism. Arousing the patriotism of his faltering and suffering 
soldiers by his military addresses, which were equal to those of 
Napoleon; facing, single and alone, a whole regiment of soldiers 
in mutiny, who, misunderstanding their term of enlistment, were 
bent on returning to their homes, and announcing that he would 
kill the first man that took a step toward the North ; by a single 
letter recalling the timid and wavering Governor of Tennessee to 
his duty, so that he ordered new levies and sent them forward ; 
refusing to desert his post in the Indian country when his army 
had dwindled to 150 men; announcing in every letter his full 
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determination to die rather than turn his back upon the savage 
foe, and possessed of the most absolute purpose so to do; rally- 
ing his little army when attacked, while retreating, by an un- 
known force of savages in ambush, and signally defeating them ; 
overthrowing them in three pitched battles,— the last, where he 
found them on their ‘* Holy Ground,”’ behind fortifications which 
they had been instructed to erect by British officers — a whole 
days battle in a jungle, in a bend of the Tallapoosa river, neither 
side asking or giving quarter; the Indians firing upon the very 
men that were sent to offer them terms of surrender ; the carnage 
not ending till all, save a few that found means to escape, had 
sunk intothe earth. Soon after came a scene which, so far as I 
know, has but one parallel in history. You will detect the parallel 
in the act of Vercingetorix, the Gallic chieftain, surrendering to 
Julius Cesar, and thus sacrificing himself to save his people. 
Weathersford rode majestically to the tent of Jackson himself, 
dismounted and informed the general who he was. His warriors 
were all slain: Jackson had blotted them from the face of the 
earth. His women and children were starving in the woods. 
He asked nothing for himself. He was ready to do and suffer 
whatever sentence should be imposed upon him; but he came 
to plead for the helpless women and children left in his charge. 
Jackson, convinced that Weathersford had done all he could to 
prevent the massacre of non-combatants at Fort Mims, deter- 
mined to protect him and treat him as a prisoner of war. He 
defended him against the fury of his own soldiers at great per- 
sonal risk, and when an opportune time arrived he found means 
to send him beyond his lines. Vercingetorix languished eight 
years in the Mammertine dungeons in Rome, and was then put 
to death like a common felon; Weathersford was suffered to 
return to peaceful pursuits and to live and die a well-to-do and 
respectable planter. 
It was my chief purpose to speak of Jackson as a lawyer 
and a judge, and to vindicate his conduct in 
+ New those cases where he came in hostile con- 
tact with lawyers and judges. But it would 
be unpardonable, even before a convention of lawyers, if I 
should omit all allusion to the glorious chapter of New Orleans. 
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William Henry Harrison, disgusted, as he well might be, with 
the conduct of the government at Washington, had resigned his 
commission as Major-General in the armies of the United 
States ; and Andrew Jackson, without his solicitation, had been 
appointed in his stead, and ordered to take immediate measures to 
defend our Southern coasts, threatened with a formidable hostile 
expedition organizing in Jamaica. On a November day, having 
ridden, with two or three of his staff officers, across the country 
from Mobile, he entered New Orleans, then a polite and wealthy 
Creole city of 20,000 inhabitants. His uniform was worn, 
threadbare, and bespattered with mud ; his face thin and yellow 
with disease; and the pits of the small-pox and the scar left by 
the gash of the British officer’s sword were still visible. The 
famous Edward Livingstone, once mayor of the city of New 
York, was there, endeavoring to retrieve his bankrupt fortunes 
by the practice of the law. He became at once the adviser, in- 
terpreter, translator, literary expert, political agent, staff-offi- 
cer, and general right-hand man of Jackson. He became the 
connecting link between Jackson and a people to whose language 
Jackson was an utter stranger. The General delivered an 
address to the people in English. They could not understand 
it, and it produced no effect whatever upon them. But when 
Livingstone translated it into the glowing imagery of France, 
their enthusiasm knew no bounds. Jackson thought that, 
‘with the smiles of Providence,’’ he would be able to 
defend the city. Mark you: he did not ask the aid of Provi- 
dence; he only wanted Providence fo smile; he would do the 
rest. 

And now he was inspired. He lived almost without eating, 
for he could not eat. Yet the enormous mental activity which 
he displayed seemed to rival that of young Bonaparte in his 
palmiest campaign. He was five weeks from Washington, the 
seat of an almost imbecile government; it consequently took 
ten weeks to send a dispatch to the Secretary of War and to 
getareply. The elements with which he had to deal were a few 
companies of regular troops; two unmanned vessels of war; 
a not very efficient territorial governor ; a half-loyal legislature 
composed in the aggregate of as trifling a gang as ever assembled 
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in the midst of a great crisis; and a motley people of all races 
and nationalities. In this situation he saw that there was but 
one thing for him to do in order to defend the city,— to seize 
unto himself every element of power and success. Without 
authority from Washington, he declared murtial law. He 
pressed into the ranks every man who could bear arms, and 
whom he could arm, including a company of friendly Choctaw 
Indians and a battalion of free negroes. He even accepted the 
services of the pirates of Barataria, and they became his most 
efficient artillerists. He did this on the advice of Livingstone, 
who, strange as it may seem, was their legaladviser! He knew 
that the British were organizing in the bay of Negril in Jamaica 
the most formidable expedition which they had ever launched 
upon our shores ; but he did not know from what point of the coast 
they would make their descent upon the city. He took every pos- 
sible precaution against surprise ; but in spite of all he could do, 
they had camped nine miles below the city before he was apprised 
of their approach! This he learned at 110’clock in the morning. 
At 30’clock he sat on horseback by a mill on the batture, south- 
east of the city, and reviewed the various detachments of his 
little army, as they hurried past to take position in order of 
battle. He was going to attack the British, and not wait to be 
attacked by them. The British believed, from experience, that 
the Americans would never fight except on the defensive. Judge, 
then, of their surprise, when they were attacked in the night in 
Indian fashion. The battle raged for two hours until the fog 
became so thick that no one could distinguish friend from foe. 
Jackson, having learned that a fresh division had reinforced 
the British during the night, and that their army was now 
much superior to his own in numbers, retreated behind the 
Roderiguez canal, and began to throw up breastworks. It had 
been his purpose to renew the battle in the morning, but on 
further reflection he became convinced that he ought not 
to take any unnecessary risks. The Roderiguez canal extended 
at right angles with the Mississippi river from the river 
toaswamp. Jackson’s line of breastworks grew with incred- 
ible speed, and the British commander had the fatuity to allow 
him to fortify unmolested. Two more divisions arrived from 
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the British fleet, but still the British general waited for 
the arrival of Major-General Sir Edward Pakenham, who 
was on his way from England with another division of 1,700 
men. He was a distinguished soldier of the Peninsular wars, 
and brother-in-law of the Duke of Wellington. All this time, 
day and night, the war schooner ‘Caroline,’’ anchored in the 
river opposite the British encampment, rained shot and shell 
upon it. At the same time a battalion of mounted riflemen of 
Gen. Coffee, and the dragoons from Mississippi under Major 
Hinds, harried the British outposts night after night, surprised 
their videttes, attacked their pickets, and gave them no rest. 
As there was a tacit understanding among the armies of Europe 
that when two armies, although hostile to each other, were 
encamped opposite each other, and no immediate movement was 
contemplated, the pickets should not molest each other, the 
British naturally thought that this proceeding on the part of the 
Americans was very impolite. 

And now Pakenham has arrived and something must be 
done. The first thing is a reconnoisance in force, made sub- 
stantially by his whole army, to find out the strength of Jack- 
son’s works. It assumes the character of a battle, and the 
British are driven off. Next, notwithstanding the vigilance of 
Jackson, Pakenham contrives to get up from his ships and to 
place in position in the night time, near the works of Jackson, 
no less than 30 pieces of heavy ordnance, protected — oh, fatal 
error ! — by hogsheads of sugar, as if the British general actually 
thought that American sugar was so filled with sand as to make 
it suitable for that purpose. At ten in the morning, this formid- 
able battery opened fire upon Jackson’s works. In those works 
Jackson had but 12 pieces of various caliber, the largest an 18- 
pounder, and none of them manned by expert gunners, if we may 
except those which were in the hands of the Baratarian pirates. 
Most of them were manned by Jackson’s Tennessee backwoods- 
men. But a gun is a gun, and a cannon and a rifle differ princi- 
pally in size. A man who from his childhood has been trained to 
point a rifle, can easily learn to point acannon. And now in 
the thick of the morning fog Pakenham’s batteries open fire at 
a range of not more than 1,000 yards upon the astonished Amer- 
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icans; and quickly Jackson’s twelve pieces reply from different 
points along his line. 


‘¢ Then one vast fire air, earth and stream embraced, 
Which rocked as ’twere beneath the mighty noises; 
While the whole rampart blazed like tna, when 
The restless Titan hiccoughs in his den.” 


To increase the uproar, a British shore battery engaged the 
battery of Commodore Patterson across the river. 

The cotton bales with which Jackson had protected his gunners 
proved to be worse than useless, and were discarded. They were 
knocked aside by the British shot and set on fire by their shells. 
The hogsheads of sugar with which Pakenham had sought to 
protect his gunners were likewise useless; they were penetrated 
by Jackson’s shot as though they had been empty casks. In the 
thick fog nothing could be seen from Jackson’s lines save the 
flash of the British guns, and this was the only mark at which 
Jackson’s artillerists could aim. After an hour and a half of 
this terrific action, the British batteries became silent, while 
Jackson’s iron hail still showered. And now the mists cleared 
away, and revealed, where the British batteries had been 
planted, a mass of indistinguishable wreckage. Out of thirty 
heavy pieces of naval ordnance but five remained mounted 
and in position. The rest was a mass of debris. On the 
other hand, but three of Jackson’s pieces had been disabled. 

And now there remained but two things for Pakenham to do: 
either to cross the river and take the city from the west side, 
or else to storm the works of Jackson in front. Stung by the 
sarcastic language of Admiral Cochrane, who said he could take 
those works with two thousand marines, Pakenham determined 
upon the latter course. Whom the Gods design to destroy they 
first make mad. The schooner of war ‘*Caroline’’ had been 
burned at its anchorage in the river by hot shot thrown bya battery 
erected by Pakenham; but eighteen guns put in position by 
Commodore Patterson on the west bank of the river poured 
shot and shell without interruption into the British camps and 
gave the invaders no rest. Now Pakenham determined to 
make a simultaneous assault upon Jackson’s position in front, 
and upon his battery on the west side of the river. On the 7th 
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of January there were too many signs of preparation in the 
British camp to deceive Jackson; he knew that he was to be 
attacked in front. Twelve hundred Kentuckians under General 
Adair had arrived and were placed behind the breastworks in 
reserve. Another detachment of two or three hundred Ken- 
tuckians under Colonel Davis were sent across the river to 
protect the batteries on the west side. Pakenham had dug a 
canal from Bayou Cataline to the river, with almost incredible 
exertion, and had got some boats through it, and was able to 
send an expedition across the river to attack the American 
batteries there. 

Such was the situation at the break of day on the morning of 
January 8th, 1815, a day which will live forever in the annals 
of our country. Colonel Thornton, of the British army, cross- 
ing the river in boats with a considerable force of men, pro- 
ceeded to attack the western batteries. At 8 o’clock the firing 
of rockets gave the signal for a general attack by the British 
columns upon the works of Jackson in front. 

Now let us pause for one moment and survey the contending 
forces. Who are those that come marching forward in well 
aligned masses, their red uniforms dimly seen through the morn- 
ing mists? They are the veterans of the Duke of Wellington, 
commanded by veteran generals. On the Spanish Peninsula they 
have defeated the marshals of France in thirteen great battles. It 
still remains for them to ** shake the spoiler down’’ upon the 
field of Waterloo. And who are those ununiformed and ragged 
men who stand behind the American ramparts firmly grasping 
their rifles and anxiously peering into the mists? A few com- 
panies of American regulars ; two squads of pirates, striving to 
redeem their crimes by fighting for their country ; some Louisi- 
ana militia, spirited but unaccustomed to fighting; a battalion of 
Mississippi horsemen, now dismounted; a battalion of free 
negroes. But, lining the works on the right side stand the Ten- 
nessee riflemen under Carroll; while on the extreme left, where 
an attempt to turn the flank is feared, stand the intrepid Indian 
fighters from Tennessee under Coffee. Behind all stand the 
Kentucky riflemen under Gen. Adair, in reserve. I call atten- 
tion to the fact that they stand in reserve; because, through a 
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piece of doggerel verse which afterwards helped to elect Jack- 
son to the Presidency, the glory of winning the battle of New 


Orleans was ascribed to them. You remember some of the 
lines : — 


**He led us down to Cypress Swamp; 
The ground was low and mucky; 
There stood John Bull in martial pomp, 
And there was old Kentucky. 


**Now Jackson he is wide awake; 
He is not scared at trifles; 

For well he knows what aim we take 
With our Kentucky rifles.” 


And now for a simile that must have tickled the fancy of the 
ancient backwoodsman immeasurably. We are still surveying 
the rampart of Jackson and the little force defending it: — 


** Behind it stood our little force, 
None wished it to be greater; 

For every man was half a horse, 
And half an alligator.’’ 


The truth is that the Kentuckians were the only American 
troops that retreated on that day. The detachment sent across 
the river seem to have misbehaved. They failed to defend the 
batteries, and it became necessary to spike the guns and abandon 
them. Jackson, in his official report, said that they fled inglo- 
riously. But they were exonerated by a court-martial. They 
do not seem to have deserved the most severe censure. The 
truth probably was that they were fresh militia, badly armed, 
unaccustomed to their officers and to each other, and that when 
assailed by the steady onset of the British veterans they could 
not stand their ground. Far otherwise the conduct of the Ken- 
tucky troops of Adair in the reserve behind the works of Jackson. 
They could not be kept in the reserve. They loaded their rifles 
and ran up to the breastworks and thrust themselves between 
Carroll’s Tennesseeans, picked their marks and fired, and then 
ran back to their positions to reload, again to run forward 
and fire. And now the British columns move grandly on, as 
if upon parade; and Pakenham himself rides near, encourag- 
ing hismen. ‘* On came his solid infantry, line marching after 
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line.”’ And now they are within easy range of Jackson's guns. 
And now the cannon open upon them, and plough great gaps in 
their ranks. But the gaps quickly close, and the masses still 
press forward. And now the cannoniers load their pieces almost 
to the muzzle with musket balls, and their discharges make fur- 
rows through the advancing columns. And now the deer- 
hunters and the Indian fighters —the men with the shaggy 
beards and the coon-skin caps — obeying the command of Jack- 
son to reserve their fire until they can see the white of the 
British soldiers’ eyes,—open fire with their uuerring rifles. 
Not a shot is wasted: no man fires except at his game. 
Pakenham, riding up and down his lines, is wounded in the right 
arm and it drops helpless by his side. He waves his hat with 
his left hand and leads his troops to the very margin of the 
canal in front of Jackson’s works; but only to die as the fool 
dieth. His next in command, Major-General Gibbs, falls 
mortally wounded; and Major-General Keene, badly wounded, 
is taken from the field. Nearly all his mounted officers go 
down. His solid infantry falters, halts and is swept away. 
For twenty-five minutes the works of Jackson rain an uninter- 
rupted storm of fire. At the end of this time where is the 
British army? One-third of that army — not one-third of the 
assaulting columns merely, but one-third of the whole British 
army, have sunk into the earth. At the end of that time all 
that remains of that splendid host, except its distant reserve, 
consists of dead and wounded covering the plain, and 
broken bands of fugitives hiding in ditches and skulking be- 
hind every irregularity of ground that can shield them from 
the murderous rifles of Jackson’s frontiersmen. Nine thousand 
infantry assailed the works of Jackson. Forty-five hundred 
muskets and rifles defended them. Of these, not 2,500 were 
actually engaged. The British sustained a loss of 700 killed 
and 1,400 wounded; the Americans a loss of 6 killed and 8 
wounded! A single comparison will show the extent of the 
British losses. The battle of Shiloh was fought on the soil of 
this State. From the beginning to the end of that battle the 
Federal generals deployed more than 60,000 men, and the Con- 
federate generals more than 40,000 men. For at least 21 hours 
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these mighty hosts were hurled against each other in charges 
and counter-charges, sometimes in the woods and sometimes in 
the open fields. Yet the Federal loss in killed outright was but 
1,728, and the Confederate loss in killed outright was nearly the 
same. But at the battle of New Orleans more than one-third 


that number of British died in front of Jackson’s cannon and 
rifles in less than thirty minutes. 


The rest is quickly told. Eight days afterwards the British 
army ingloriously retreated and floundered through the mud to 
their ships. The Te Deum was sung in the Cathedral of New 
Orleans. The city was saved from pillage and pollution; our 
country was lifted from the depths of shame to the heights of 


glory and renown; and a foreign invading army had set foot on 
our shores for the last time. 


Note A.—Col. Colyar, of the Nashville bar, a gentleman whose authority on 
an historical question of this kind is entitled to much respect, maintains that 
Jackson’s ancestors were not Scotch-Irishmen, but were simply Irishmen; and 
he asked the Bar Association to investigate the matter and make a public 
correction of what he regards as the current error. But I suggest that the 
name Jackson of itself implies a Scotch or English, and, farther back, a Scan- 
dinavian origin, and is not a Celticname. The name Crawford, also in his 
family tree, is distinctly Saxon or Scandinavian, and not Celtic. 

Note B.— Hon. John Allison, of Nashville, formerly Secretary of State for 
the State of Tennessee, has written a charming booklet entitled ‘‘ Dropped 
Stitches in the History of Tennessee.” In preparing this book he made a great 
many investigations into the judicial records of East and Middle Tennessee, and 
he found no record indicating that Andrew Jackson ever held the office of State 
Solicitor in the State of North Carolina; and he is of opinion that Jackson held 
only the office of Attorney-General of the territory southwest of the river Ohio. 
This, if true, would cut the period of service of Jackson as Public Prosecutor 
down to about two years; whereas most of his biographers credit him witha 
period of about seven years in that office. 

Note C.—I allow the word “ legislature” to stand in this address as it was 
printed prior to its delivery. It was delivered orally, and, in the oral speech, I 
substituted the words “field officers ” for the word “legislature,’’ out of def- 
erence to the statement of Hon. John Allison to the effect that the Major- 
General was elected by the field officers of the military district; that the election 
resulted in a tie between Jackson and Sevier; that thereupon the Governor of 
the State, acting in his character of Commander-in-Chief of the militia of the 
State, decided the election by casting his vote in favor of Jackson. This 
explanation is made in view of the fact that several learned gentlemen in the 
audience dissented from my oral statement that the election was by the field 
officers, having the understanding which I originally had, that it was by the 
legislature. 
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THE RELATION BETWEEN ASSUMPTION OF RISKS 
AND CONTRIBUTORY NEGLIGENCE, 


It is sufficiently obvious that, in an action involving the 
nature and extent of a master’s obligation to indemnify his 
servant for a personal injury, the question whether the plaintiff 
was in the exercise of due care is wholly immaterial, where the 
peril which caused the injury was one of those ordinarily inci- 
dent to the employment.!. The presumption that he stipulated 
for a rate of wages which should be an adequate insurance 
against an accident of that kind is a conclusive bar to a claim 
for additional compensation in the form of damages. His capac- 
ity to maintain the action is governed entirely by the terms of 
the original contract of service, and it is mere supererogation to 
ask whether he was negligent or not in respect to his conduct 
before or at the time of the accident. 

On the other hand, in the case of an injury resulting from a 
breach of one of those duties which the master owes to the servant, 
we are carried beyond the scope of the primary agreement, and 
- transported into a field of rights and liabilities in which the oper- 
ation of the doctrine of assumption of risks is neither paramount 
nor exclusive. So much is obvious and is neither disputable nor 
disputed. The difficulties of the inquiry begin when an attempt 
is made to extract from the reports a consistent and scientific 
theory as to the apportionment of the territory between the 
defenses based on the servant’s acceptance of the risk and on his 
want of care. The net result of the portentous mass of decis- 
ions dealing with the effect of the servant’s knowledge of the in- 
creased danger caused by the master’s breach of duty, the point 
in which the whole controversy centers, is a veritable chaos of 
conflicting precedents. 


The strangely befogged condition of mind which cases of this 


1 Northern &c. R. Co. v. Husson (1882), 101 Pa. St. 1. 


| 
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class are apt to engender is strikingly exemplified by the fact 
that several judges have propounded the singular doctrine that 
there is no real distinction at all between the two defenses. 
‘«* Assumption of risks,’’ we are told, is a form of ‘* contributory 
negligence.””! Similarly the Supreme Court of Missouri speaks 
of ** contributory negligence, or what is tantamount thereto, 
waiver.”’? Even that remarkably clear-sighted jurist, Judge 
Brewer, has hazarded the statement that there seems to be ** some 
force ’’ in the theory that ‘‘ there is really no such thing asa 
separate and distinct defense of waiver, and that what is called 
waiver, is simply one form of contributory negligence, the dif- 
ference between waiver and contributory negligence being the 
difference betweeen passive and actual negligence.’’ * So, in 
Alabama, after declaring that ‘‘ for a servant to persist in expos- 
ing himself to danger on the faith of a promise may often be a 
want of ordinary prudence,”’ the court went on to say that * his 
continuance in the service for an unreasonable length of time 
after such promise is a waiver of the defects agreed to be 
remedied by the employer.”’ 

The misconception of elementary principles disclosed in these 
cases is quite extraordinary. It is impossible to understand the 
mental attitude of a judge who can ignore the familiar classifica- 
tions of our law to the extent of identifying a defense based on 
a contract, or at all events a guasi-contract, with a defense based 
on the hypothesis that plaintiff is himself guilty of a tort. But 
for the evidence to the contrary the position that the defenses 
involve two theories as to the legal relations of the parties, and 
not one theory susceptible of a double characterization, might 
reasonably have been thought too clear to be disputed. It would 
be a waste of space to undertake to show by citations of cases 
that the expression, ‘* assumption of risks,’’ has acquired in 
legal terminology a definite meaning which connects it with con- 


1 Nadau v. White River Lumber the views of this court on this point 
Co., 76 Wis. 120; Darcey v. Farmers’ are stated at greater length. 
Lumber Co., 87 Wis. 247; Peterson v. 3 O’Rorke v. Union Pac. R. Co. 
Lumber Co., 90 Wis. 83. (1884), 22 Fed. Rep. 189. 

2 Alcorn v. Chicago &c. Ry. Co., 108 4 Eureka Co. v. Bass (1886), 81 
Mo. 8. Compare Thorpe v. Missouri Ala. 200. 
&c. R. Co. (1886), 89 Mo. 650, where 
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tract and not with tort,! and those who would treat as non-ex- 
istent, in this particular case, the partition, which divides those 
two branches of the law are at least bound to produce some 
special reason for such a notable departure from the view 
usually accepted. This they have not done, and of course can- 
not do. 

A milder form of the same confusion of thought is due simply 
to the double meaning of the phrase ‘assuming (or taking) 
risks,’’ which is often employed even by the ablest courts, when 
it is plain from the context that they refer to the servant’s neg- 
ligence. The cases cited in the note are merely a few illustra- 
tions out of many that might be given of this error. They have 


been selected with a view to showing that this improper use of 
the phrase is by no means confined to courts which have shown 
a partiality for dealing with the continuance of the employment 
from the standpoint of contributory negligence, but crops up 
occasionally even in the opinions of the Supreme Courts of the 
United States, of Massachusetts, and of Pennsylvania, all of 
which have enforced the true doctrine of assumption of risks.” 


1 Mr. Beven (1 Negl. 774) objects to 
the use of the word “ agreed ” as sug- 
gestive of a contract in the matter of 
assumption of risks, and thinks the 
facts more often indicate election than 
agreement. The objection of the 
learned author appears to be decid- 
edly hypercritical. But even sup- 
posing it to be well-founded the 
legal relation created by an election is 
quasi-contractual — using the word in 
the sense in which it is understood in 
the Roman law,—and is therefore 
wholly different from that which 
results from a tort. 

2 An employé is guilty of contribu- 
tory negligence which will defeat his 
right to recover for injuries which 
result from dangers so obvious and 
threatening that a reasonably prudent 
man would have avoided them. ‘ He 
will be deemed in such case to have 
assumed the risks involved in such 


heedless exposure of himself to 
danger.”? Kane v. Northern &c. R. 
Co. (1888), 128 U.S. 91. 

“Tf the servant’s attention was 
given to the work which he was doing, 
so that he did not discover the danger 
till it was too late to save himself, we 
cannot say, as a matter of law, that he 
must be held to have assumed the risk. 
The case is close; but the evidence is 
sufficient to be submitted to the jury 
upon the question, whether he was in 
the exercise of due care.”? Ferren v. 
Old Colony R. Co. (1887), 143 Mass. 
197. Compare Anderson v. Duck- 
worth (1894), 162 Mass. 251. 

“Tt is negligence in a servart to con- 
tinue working after the master has 
refused to discharge an incompetent 
coservant, unless he intends to assume 
the extra risk  himself.’? United 
States &c. Co. v. Wilde (1886), 116 
Til. 100. Compare Illinois Steel Co. ». 
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In other cases it is not easy to say whether the language of the 
court represents a doctrinal error, or is merely an illustration of 
a slovenliness of expression — as where a servant, under the given 
circumstances, was said to have ** assumed the risks ’’ of a busi- 
ness conducted with a defective appliance, and thus to have been 
guilty of contributory negligence if an injury occurred to him 
through their use.’’! 

Jurisprudence would soon cease to merit the name of a science 
if the boundary lines that separate its fundamental concepts 
were habitually blurred in this fashion. But the above speci- 
mens of downright intellectual obliquity or slipshod language are 
merely occasional eccentricities. The courts on the whole have 
accorded a full recognition to the fact that there is an essential 
distinction between the two defenses. There is no really serious 
conflict of opinion except as to the question whether the rights 
of a servant who continues to work, after he obtains knowledge 
of some danger caused by a breach of duty on the master’s part, 
should be determined by the principle of assumption of risks or 
of contributory negligence. 


In the subjoined table we have cited in two columns a suff- 
cient number of rulings to indicate the position taken by each 
court of last resort in every jurisdiction in which this question has 
been raised in its elementary shape. The conflict of views is 
much less marked where the servant’s knowledge has been con- 
sidered in connection with other circumstances— such as a 


Schmanowski, 162 Ill. 459; Chicago 
&c. R. Co. v. Simmons (1882), 11 Ill. 
App. 147. The same mistake is appar- 
ent in Davis v. Baltimore &c. R. Co. 
(1893), 152 Pa. 514; Beittenmiller v. 
Bergner &c. Co. (Pa. Sup. Ct. 1888), 
12 Atl. 599; Eureka Co. v. Bass (1886), 
81 Ala. 200; Louisville &c. R. Co. v. 
Woods (Ala. 1895), 17 So. 41; Pollich 
wv. Sellers (1890), 42 La. Ann. 623; 
Graham v. Newburg &c. Co., 38 W. 
Va. 277; Crutchfield v. Richmond &c. 
R. Co. (1878), 78 N. C. 300; Lake Shore 
&c. R. Co. v. Pinchin, 112 Ind. 596; 
Haas v. Balch (C. C. A.), 56 Fed. Rep. 


984; Chicago &c. R. Co. v. Simmons 
(1882), 11 Ill. App. 147. 

1Gulf &c. R. Co. »v. Brentford 
(1891), 79 Tex. 619. Almost identical 
language is used in Lawrence v. Hage- 
meyer (Ky. Ct. of App. 1892), 20S. W. 
704, 

The Supreme Court of Kansas stops 
short of an actual identification of 
waiver with contributory negligence, 
but doubts whether the distinction 
between them “ can be of much prac- 
tical value.”” Rush v. Missouri &c. R. 
Co. (1887), 36 Kan. 129. 
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promise by the employer to remove the danger, the fact that the 
servant was assured in whose opinion he was entitled to confide 
that he might continue working safely, and so forth (see below, 
p. 676),— and in order that the lines between each theory may 
be more sharply drawn, cases of this more complicated type have 
not been noticed. It may also be remarked, by way of explana- 
tion, that, in selecting the cases in the left-hand column, regard 
has been had merely to the actual defense raised, and not to the 
incorrect use of the phrase ‘‘ assumption of risks’’ which, as 
already pointed out, frequently occurs where the real subject of 
discussion is the servant’s contributory negligence. 


Cases TREATING CONTINUANCE WITH Cases TREATING CONTINUANCE WITH 
KNOWLEDGE AS EVIDENCE OF CON- KNOWLEDGE AS EVIDENCE OF As- 
TRIBUTORY NEGLIGENCE, SUMPTION OF RISKS. 


England and Ireland. 
Griffiths v. Gidlow, 3 H. & N. 648; Saxton v. Hawksworth, 26 L. T. (wn. s.) 
Senior v. Ward, 1 El. & El. 385; 851; 
Hoey v. Ry. Co., 5 Ir. Rep. 206; Smith v. Baker, [H. L. E. 1891] A. C. 
Weblin v. Ballard, 17 Q. B. D. 122, 325, and cases cited. 


Federal Courts. 


Kane v. Northern C. R. Co., 128 U.S. Southern Pac. R. Co. v. Seley, 152 U. 
91; S. 1438; 
Northern Pac. R. Co. v. Mares, 123 U. Baltimore &c. R. Co. v. Baugh, 149 U. 
8. 710; S. 368; 
Hough v. R. Co., 100 U. S. 213. Washington &c. R. Co. v. McDade, 135 
U. S. 554. 
Alabama. 
Eureka Co. v. Bass, 81 Ala. 200. 
Wilson v. R. Co., 85 Ala. 264; 
Highland Ave. R. Co. v. Walters, 91 
Ala, 442, 
Arkansas, 
St. Louis &c. R. Co. v. Davis, 54 Ark. 
389; 
Fordyce v. Lowman, 57 Ark. 160. 


California. 


McGlynn v. Brodie, 31 Cal. 376; 
Sweeny v. R. Co., 57 Cal. 15; 
Snowdon v. Men. Co., 55 Cal. 443. 


Colorado. 


Burlington &c. R. Co. v. Liehe, 17 
Colo. 280. 


| 

| 
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Cases TREATING CONTINUANCE WITH CaSES TREATING CONTINUANCE WITH 
KNOWLEDGE aS EVIDENCE OF CON- KNOWLEDGE AS EVIDENCE OF As- 
TRIBUTORY NEGLIGENCE, SUMPTION OF RISKS. 


Connecticut. 
Hayden v. Mfg. Co., 29 Conn. 548, 
Florida. 
Florida &c. RK. Co. v. Weese, 82 Fla. 
212. 
Georgia. 
Baker v. Western &c. R. Co., 68 Ga. 
699. 
Illinois. 
Rolling Stock Co. v. Wilder, 116 Ill. 
100; 
Dlinois Steel Co. v. Schymanowski, 162 
ll. 459. 
Indiana, 
Louisville &c. R. Co. v. Corps., 124 
Ind. 429; 
Rogers v. Leyden, 127 Ind. 50; 
Ames v. Lake Shore &c. R. Co., 135 
Ind. 363, 
Iowa. 
Perigo v. R. Co., 52 Iowa, 276; 
Youll v. R. Co., 66 Lowa, 346. 
Kansas. 
Jackson v. R. Co., 31 Kan. 761. McQueen v. R. Co., 30 Kan. 689; 
R. Co. v. Schroeder, 47 Kan. 815; 
Rush v. R. Co. 36 Kan. 129. 


Kentucky. 
Lawrence v. Hagemeyer, 20 S. W. 704. Bogenschutz v. Smith, 84 Ky. 330. 
Morton v. R. Co., 30 S. W. 599. 
Louisiana. 
Pollick v. Sellers, 42 La. Ann. 623. Carey v. Sellers, 41 La. Ann. 500. 
Bomakr v. R. Co., 42 La. Ann. 983, 
Maine. 


Buzzell v. Lacombe Mfg. Co., 48 Me. 
113; 
Mundle v. Hill Mfg. Co., 86 Me. 400. 
Maryland. 


Michael v. Stanley, 75 Md. 464. B. & O. R.Co. v. Stricker, 31 Md. 47; 
Renna v. Wachter, 60 Md. 395. 
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Cases TREATING CONTINUANCE WITH CASES TREATING CONTINUANCE WITH 
KNOWLEDGE AS EVIDENCE OF CON- KNOWLEDGE aS EVIDENCE OF AS- 
TRIBUTORY NEGLIGENCE, SUMPTION OF RISKS. 


Massachusetts. 


Pingree v. Leyland, 135 Mass. 398; 
Joyce v. Worcester, 140 Mass. 245; 
Hatt v. Nay, 144 Mass. 186. 


Michigan. 
King v. Lumber Co., 20 Mich. 105; Davis v. R. Co., 20 Mich. 105; 
Sowoda v. Ward, 40 Mich. 420. Richards v. Rough, 53 Mich. 212. 


Snow v. R. Co., 8 Allen, 441; 
Ford v. R. Co., 110 Mass. 240. 


Minnesota. 

LeClair v. R. Co., 20 Minn. 9. Clark v. R. Co., 28 Minn. 131; 
Bengster v. R. Co., 47 Minn. 486. 

Mississippi. 

[By § 193 of Miss. Const. of 1890, 


knowledge is no longer a conclusive 
defense, as it had previously been.] 

Missouri. 

Devitt v. R. Co., 50 Mo. 302 [overruled 
by the series of cases, of which 
those in the opposite column are the 
first and last]. 

Montana. 

Kelley v. Mining Co., 16 Mont. 484. 


Buckner v. R. Co., 72 Miss. 873. 


Huhn v. R. Co., 92 Mo. 447; 
Settle v. St. Louis &c. R. Co. (1895), 
30 S. W. 125. 


Nebraska. 
Sioux City &c. R. Co. v. Finlayson, 16 
Neb. 578. 


New Hampshire. 
Foss v. Baker, 62 N. H. 247. 
New Jersey. 
Foley v. Electric Light Co., 54.N.J. L. 
411; 
Conway v. Furst, 32 Atl. 380; 
Western U. Tel. Co. v. McMullen, 33 
Atl. 384. 
New York. 
Davidson v. Cornell, 132N. Y. 228; Kaare v. R. C., 189 N. Y. 369; 
Mehan v. Syracuse &c. R. Co.,73N. Gibson v. R. Co., 63 N. ¥. 449, 
Y. 585. 
North Carolina. 
Porter v. Western &c. R. Co., 97 N.C. 
66. 
VOL, XXXI. 43 
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Cases TREATING CONTINUANCE WITH CasES TREATING CONTINUANCE WITH 
KNOWLEDGE as EVIDENCE OF CON- KNOWLEDGE AS EVIDENCE OF As- 
TRIBUTORY NEGLIGENCE. SUMPTION OF RISKS. 


Ohio. 
Pittsburg &c. Co. v. Extievenard, 53 Med. Riv. R. Co. v. Barber, 5 Ohio 
Ohio St. 43; St. 562; 
Mfg. Co. v. Morrissey, 40 OhioSt. 148. Lake Shore &c. R. Co. v. Knittal, 33 
Ohio St. 468. 


Oregon. 
Roth v. Northern P. L. Co., 18 Or. 205; 
Brown v. Oregon L. Co., 24 Or. 315. 


Pennsylvania. 

[This court has taken up the posi- Mansfield Coal Co., 91 Pa. St. 185; 
tion that ‘a servant assumes the risk Rummell v. Dilworth, 11 Pa. St. 343; 
of all dangers, however they may Wanamaker v. Burke, 111 Pa. St. 423 
arise, against which he may protect 
himself by the exercise of ordinary 
observation and care.” Pittsburg &c. 

R. Co. v. Sentmeyer, 92 Pa. St. 276; 
but whether it intends to maintain that 
no other risks are assumed is not very 
clear.] 
Rhode Island. 
McGrath v. R. Co., 14 R. I. 358. 


South Carolina. 
Lasure v. Mfg. Co., 18 S. C. 275. 


Tennessee. 
R. Co. v. Duffield, 12 Lea. 67. 
Texas. 
Texas&c. R. Co. v. Brentford, 79 Tex. Texas &c. R. Co. v. Conroy, 85 Tex. 
619 [overruled by the cases cited 216; 
in the opposite column]. Texas P. R. Co. v. French, 86 Tex. 99; 
Texas &c. R. Co. v. Bryant (Tex. 
Cir. App. 1894), 27 S. W. 825, where 
other cases are cited, 
Utah. 
McCharles v. Min. Co., 10 Utah, 470. 


Vermont. 
Carbine v. Bennington, 61 Vt. 348; 
Dumas »v. Stone, 65 Vt. 442. 
Virginia. 
Richmond &c. R. Co. v. Norment, 84 Clark v. Richmond &c. R. Co. (1884), 
Va. 167; 78 Va. 709. 
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Cases TREATING CONTINUANCE WITH 
KNOWLEDGE aS EVIDENCE OF AS- 
SUMPTION OF RISKS. 


Washington. 
Olson v. McMurray &c. Co., 9 Wash. 
500. 


West Virginia. 
Woodell v. Improvement Co., 38 W. 
Va. 273; 
Graham v. Coal Co., 38 W. Va. 273. 
Wisconsin, 
The peculiar theory of this court has already been noticed (p. 668, supra). 


Most of the courts whose views are represented by the decis- 
ions in the first column only have refrained from expressing any 
decided opinion as to the theoretical permissibility of the other 
doctrine, but in Missouri,! the principle that acceptance of the 
risk may be inferred from continuance of work with knowl- 
edge of the conditions has been specifically rejected. The 
Virginia case cited in that column would almost seem to commit 
the court to the doctrine that knowledge will not defeat the 


servant’s claim under any circumstances, and that, to produce 
that result, there must have been some superadded act of negli- 


gence at the time of the accident. But, as the case was one in 
which the court was merely approving the refusal of the trial 
judge to give an instruction embodying the rule that knowledge 
is an absolute bar, it would perhaps be unjustifiable to take the 
language of the opinion too literally.? If this is the meaning 
of the decision, it overrules the case cited in the right hand 
column, which applied, in its severest form, the doctrine that a 
trainman injured by a low bridge of which he has constructive 
knowledge cannot maintain an action against his employer. In 
Missouri the rule unquestionably is that the servant’s right to 


1 See however Judge Thompson’s 
article in the January number of this 
Review showing how strangely the 
two appellate courts of this State have 
wavered in their opinions. 

2 In the subsequent cases Chesa- 
peake &c. R. Co. v. Lee, 84 Va. 642; 


Norfolk &c. R. Co. v. McDonald, 13 S. 
E. 706, there was evidence of negli- 
gence in the performance of duties 
but the former case also seems to in- 
volve a recognition of the defense of 
assumption of risks. 


| 
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recover can only be defeated by proof that he was imprudent in 
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continuing to encounter the danger, or in regard to his conduct 


when the injury was received.! 


Cases dealing with the duty of a master to indemnify his 
servant for personal injuries are far from being the only ones 
which may be approached from the side of contract or of tort, 
but it is abundantly evident from the above table that these 
cases must involve circumstances admitting, in quite an excep- 


1 The Missouri theory is apparently 
to be credited very largely to the well- 
known treatise of Negligence by 
Messrs. Shearman and Redfield (see $ 
208; Ed. 1888), who, in our humble 
judgment, have, in this particular in- 
stance, allowed their very proper in- 
dignation at the detestably unfair 
consequences which often spring from 
the principle of assumption of risks to 
cloud to some extent their legal in- 
sight. We have no space for a de- 
tailed criticism, but it may be remarked 
that one main buttress of the theory 
of the learned authors is that, under 
the general law of contracts, a party 
to the agreement having mutual obli- 
gations is allowed to perform fully his 
part, notwithstanding the failure of 
the other party to fulfill a condition 
precedent, without waiving his right 
to insist on the performance of such 
condition at a later period (§ 215, Ed. 
188). The rule is precisely the re- 
verse (see Bishop Contr., § 839; also 
a note written by the author of the 
present article for the American State 
Reports: Vol. 33, pp. 791 et seqg.). 
Nor do the cases cited by the learned 
authors go to the length ascribed to 
them. Some involve special features 
from which a suspension of the opera- 
tion of the principle of assumption 
of risks may be inferred, as Hauley v. 
Northern &c. R. Co., 17 Hun, 115; 82N. 
Y. 370 [special order accompanied by 


tional degree, of this alternative method of treatment.? That 


assurance of safety]; Patterson v. R, 
Co., 76 Pa. 389 [promise of repairs and 
direct order of master]; Clarke »v. 
Holmes, 7 H. & N. 937 [promise of 
repairs]. Another decision much 
relied on, McMahon v. Iron Co., 24 
Hun, 48, even if it will bear the con- 
struction placed upon it,—which is 
very doubtful — is now of no weight in 
the face of later decisions by the 
New York Court of Appeals: Appel v. 
Buffalo &c. R. Co., 111 N. Y¥. 550; 
Kaare v. Troy &c. R. Co. (1898), 189 
N. Y. 369; Kinsley v. Pratt (1896), 
148 N. Y¥. 372. Other rulings cited 
merely illustrate the general principle 
that cases of this class are mostly of 
double aspect: e. g. Senior v. Ward, 1 
El. & El. 385; Thorn v. R. Co., 8 Allen, 
441; Hough v. R. Co., 100 U.S, 213. 
These were all decided by courts 
whose views on the admissibility of 
the defense of assumption of risks 
under such circumstances, and its 
totally distinct character, are beyond 
dispute (see the above table). 

2 The two defenses of assumption 
of risks and contributory negligence 
are not often categorically mentioned 
and distinguished in the same case. 
But some of the later decisions in va- 
rious States indicate a recognition of 
the fact that under almost every con- 
ceivable state of circumstances, the 
rights of the parties should be con- 
sidered from both points of view: 
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this is the true and sufficient explanation of the remarkable 
divergencies of view here exhibited will be perfectly apparent 
from a comparative analysis of the several predicaments which 
may come up for consideration, when the master relies for a 
defense on the fact that the servant went on working after 


learning that he was exposed to an extraordinary risk. 

In the first place, if the servant’s position is considered from 
the standpoint of tort, it is clear that the circumstances may in- 
dicate the existence of contributory negligence in one of the 


following forms :— 


I, Failure to observe some abnormal condition of the agencies 


of the work. . 


II. Failure to appreciate the fact that such abnormal condition 
is likely to injure one who is exposed to it. 

III. Failure to report to the master the existence of a danger 
which has come to his knowledge.? 


é. g. Donahue v. Drown (1891), 154 
Mass. 21; Louisville &c. R. Co. ». 
Sandford, 117 Ind. 269, and the Texas 
cases cited in the right hand column 
of the above table. 

1 These two breaches of duty are 
often confounded, but it is important to 
discriminate between them, because, 
while it has frequently been held that 
continuance of work with a full appre- 
ciation of the risk will, as a matter of 
law, render the servant guilty of con- 
tributory negligence, it is doubtful 
whether any well-considered case can 
be found which treats mere knowledge 
of a defective state of the appliances 
as anything more than evidence - of 
negligence. The difficulty raised by 
the consideration that the servant’s 
action may be barred by proof that he 
failed to obtain knowledge, while even 
if knowledge is brought home to him 
he is still under the authorities, 
usually entitled to go to the jury on 
the question whether his continuance 


IV. Failure to adopt that course of action which would com- 


of work with such knowledge or con- 
duct at the time of the accident, was 
negligent, has not been fairly grappled 
with by the courts. 

2 That negligence which consists in 
not informing the master of a danger 
which has come to the knowledge of 
aservant is recognized as a specific 
ground of defense at common law, 
as it also is by the express provisions 
of the English Employers’ Liability 
Act and the Acts modeled upon it: 
See Lake Shore &c. R. Co. v. Stupak 
(1886), 108 Ind. 1; Toledo &c. R. Co. 
v Eddy (1884), 72 Ill. 138; Davis v. 
Detroit &c. R.Co. (1870), 20 Mich. 
105; Penna. R. Co. v. Hayler, 119 Pa. 
80, and many other cases; but, as a 
matter of practice, this sort of negli- 
gence like those under I. & II. is almost 
always coupled with that which is in- 
ferred from the continuance of the 
work, or leads up to defense of waiver. 
See for example the first case cited 
above. 
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mend itself to a prudent man who, after observing that the in- 
strumentalities were in an abnormal condition, should be called 
upon to determine whether he ought to continue in or abandon 
the employment. 

The answer to the question whether his conduct in the 
premises was such as to absolve him from the charge of negli- 
gence, will depend upon several circumstances of which the 


following are the most important :— 

(a) The imminence of the danger.’ 

(6) The special exigencies of the service at the particular 
moment when the servant is called upon to make a decision? 

(c) The fact that the master or some agent qualified to speak 
for him, has assured the servant that the work is safe.’ 

(d) The fact that the master has actually promised to amend 
the conditions which create the danger.‘ 

(e) The fact that the servant is obeying a peremptory com- 
mand, and has no time to ascertain the precise extent of the 
danger to which he will be exposed.® 

(f) The fact that the servant is obeying a command given so 
roughly as to produce in him a mental confusion which renders 
him unable to comprehend fully the danger. 

(7) The fact that the subject was acting to some extent under 
compulsion — a predicament of which some of the facts already 
noticed obviously tend to establish the existence, especially (2), 


(e) and ( f). 


1 Huhnv. R. Co., 92 Mo. 447; Louis- 
ville &c. R. Co., 117 Ind. 269. 

2 An excellent illustration of the 
bearing of the facts under (a), (6) and 
(d) upon the question of the servant’s 
negligence is Kane v. Northern &c, 
R. Co. (1888), 128 U. S. 91, where it 
was held that an employé on a train 
owes it to the public, as well as to his 
employer, not to abandon his post 
unnecessarily, and that the absence of 
astep in one of the cars did not create 
a danger so imminent as to subject him 
to a charge of recklessness in remain- 
ing at his post, upon receiving an as- 
surance from the conductor that the 


defective car would be thrown out of 
the train when it reached a station a 
few miles distant from the place where 
he noticed the defect. 

Patterson v. Wallace, 1 Macy, H. 
L. C. 748; Haas v. Balch, 56 Fed. 
984, 

4 Clarke v. Holmes, 7 H. & N. 937; 
Missouri &c. Co. v. Abend, 107 Ill. 
44 


5 Stockman v. Chicago &c. R. Co., 
80 Wis. 428; ¥ox v. Chicago &c. R. Co., 
86 Iowa, 368. 

6 Williams v. Churchill, 137 Mass. 
243. 
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V. Failure to use precautions appropriate to the increased 
risks to which he knows himself to be exposed.! 
Let us, in the next place, consider what aspect the facts thus 
referred to the test of contributory negligence will present, 
when viewed from the standpoint of assumption of risks or of 
waiver. The first two breaches of duty, it is clear, are repre- 
sented in the general rule respecting that defense by the principle 
which assimilates constructive or obligatory knowledge to actual 
knowledge. The omission which, in the former case, serves as 
an independent reason for denying the servant’s right of recovery, 
undergoes in the latter a species of metamorphosis, and appears 
in the form of an imputation, which stands merely as one of the 
elements which go to the making of the contract relation.” 

The third breach of duty becomes in this connection another 
of the subordinate facts from which it is inferred that the ser- 
vant intends to accept the risks, and is often coupled with his 
actual or constructive knowledge in statements of the general 
rule as to assumption of risks.* 

In regard to the fourth breach of duty, we perceive that, 
though the various circumstances mentioned as bearing upon the 
question of negligence, cannot, without much forcing of lan- 
guage, be dealt with from a contractual point of view, a compa- 
rison may be drawn which is highly instructive for our present 
purposes. Taking those circumstances in the same order as they 
are specified above, the following statement will show where the 
parallelism holds and where it fails :— 

(a) The imminence of a danger is plainly an entirely irrelevant 


1 Lawless v. Conn. Rev. Co., 136 554. Compare Rogers v. Leyden 
Mass, 1; Gustafson v. Washburn &. (1890), 127 Ind. 50. 


Co. (1890), 153 Mass. 468. 

2 The general principle involved is 
that a man “cannot be permitted to 
found a right of action upon his igno- 
rance of what every man of ordinary 
faculties placed in the same circum- 
stances, and using his faculties in the 
usual way would have appreciated, 
and which he must, therefore, be held 
to have appreciated.’”? Goldthwait v. 
Haverhill &c. R. Co. (1894), 160 Mass. 


8 See for example Washington &c. 
R. Co. v. McDade, 135 U. S. 554; Davis 
v. Detroit &c. R. Co., 20 Mich. 105. 
That there may be cases where acourt 
will be averse to holding that a ser- 
vant assumed the risk because he hes- 
itated to complain lest he should lose 
his place was recognized in Goldthwait 
v. Haverhill &c. R. Co. (1894), 160 
Mass. 554, but the circumstances were 
held inappropriate for the application 
of this principle. 
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matter when the essential question is whether the servant accepts 
the risks which the existence of that danger entails. The greater 
or less extent of the peril is of no importance where it has been 
once ascertained that the danger, such as it was, was appreciated. 

(6) The fact that serious damage may accrue to the employer, 
and even to the general public, may clearly be of great moment 
in determining whether the continuance of work was voluntary, 
in a liberal sense of the word, or induced by that species of 
moral coercion which is based on the reluctance to abandon the 
performance of duties, when the abandonment would tempo- 
rarily paralyze the operations of some important business con- 
cern.! 

(c) An assurance from one upon whose opinion the servant 
is entitled to rely has a material bearing on the question whether 
he assumed the risk, for the obvious reason that, if he believed 
another’s statements, and they turn out to be erroneous, a full 
appreciation of the risk is not proved. 

(d@) The promise of the master that the work will be made 
safer may be regarded as affecting a change in the terms of the 
contract, and suspending the operation of the principle of as- 
sumption of risks for a reasonable period after the promise is 
given.? 

(e) and (f) That the work which was the immediate cause of 
the injury was done in compliance with a special order is theoreti- 
cally competent as evidence that the risk was not assumed, 
whether it be on the theory that it may show that the acceptance 
of the risk was not voluntary, or that the risk itself was not 
appreciated. 

It must be conceded, however, that cases of this class are more 


1 See Smith v. Baker (H. L. E.) 
[1891], A. C. 325, for a recognition of 
this principle. Compare Strong v. 
Iowa &c. R. Co. (Iowa), 62 N. W. 799. 

2 Mr. Justice Byles, during the 
argument of counsel in Clarke v. 
Holmes, 7 H. & N. 937, put this 
query: “*While the machinery was 
fenced, was not this the contract of 
the plaintiff: ‘I will work with 


fenced machinery ;’ after it was broken, 
was not the contract: ‘I will continue 
to work, if you will restore the fenc- 
ing? 

Schlacker v. Mining Co., 89 Mich. 
253, and Northern R. R. Co. v. Bab- 
cock, 154 U. S. 190, may also be cited 
as cases showing how the effect of a 
promise may be considered from the 
standpoint of assumption of risks. . 
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appropriately referred to the principle of contributory negli- 
gence.! 

(g) Under this head, it is merely necessary to point out that 
an essential prerequisite to the validity of a contract is that it 
shall not have been entered into under coercion. If compulsion 
is shown, the inference that the risk was accepted is negatived.? 

The cases under the fifth head obviously carry us into a 
domain in which the operation of the principle of contributory 
negligence should, properly speaking, be exclusive. But many 
illogical decisions have been produced by the final reliance of the 
courts on the servant’s carelessness in the manner of performing 
his work when in other parts of the opinion they have spoken of 
the peril which caused the injury as one of the risks assumed. 

In other instances the defense of assumption of risks might plain- 
ly have been raised, but was passed over for no apparent reason.‘ 
Still more illogical are the decisions in which the servant’s right 
to recover is denied on the ground of his want of care, when the 
evidence fails to show that the employer was in fault. It is, to 
say the least, a matter for regret, that a branch of law which is 


1 See Brazil Block Coal Co. w. 
Hoodlet, 129 Ind. 327. 

2 Yarmouth v. France, 19 Q. B. D. 
647, was a case in which the question 
of acceptance was held to be for the 
jury because there was some evidence 
of compulsion. 

3 Illustrations of this unnecessary 
accumulation of the two defenses for 
no apparent reason that can be dis- 
covered will be found in Poland ». 
Chicago &c. R. Co., 44 La. Ann. 1003; 
Wormell v. Maine &c. R. Co., 79 Me. 
397; New York &c. R. Co. v. Lyons, 119 


Pa, 324; Jenney &c. R. Co. v. Murphy, 
115 Ind. 570; Way v. Chicago &c. R. . 


Co., 76 Iowa, 393; Chesapeake &c. R. 
Co. v. Lee, 84 Va. 642; Rutherford v, 
Chicago &c. R. Co., 57 Minn. 237; 
Nolan v. Shickle, 69 Mo. 336; Kraeft 
v. Meyer, 92 Wis. 252; Chicago &c. R. 
Co. v. Donahue, 75 Ill. 106; Gleason 
v. Excelsior Mfg. Co., 94 Mo. 201; 


Crowl v. New York &c. R. Co., 70 Hun, 
37; Sheets v. Chicago &c. R. Co., 139 
Ind. 682. Sometimes, however, this 
confusion is apparently due rather to 
that want of precision in the use of 
the expression ‘*‘ assumption of risks ”’ 
which has been commented on above 
than to an actual shifting of ground. 

4 See for example St. Louis &c. R. 
Co. v. Mara (Ark. 1891), 16 S. W. 196: 
Lawless v. Conn. R. Co., 136 Mass. 1; 
Ray v. Jeffries (1887), 86 Ky. 367. 

5 See for example Jones v. Suther- 
land, 91 Wis. 587, where an employé 
was injured in working about an appli- 
ance constructed in the usual and 
necessary manner. Compare Loring 
v. Kansas City &c. R. Co. (Mo. 1895), 
31 S. W. 6, where no negligence was 
shown on the part of the fellow-serv- 
ants for whose acts the master is 
liable in that State. 
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clogged with so many uncertainties should be still further em- 
barrassed by opinions in which the judges first stand on one foot 
and then on the other, or arbitrarily adopt a defense which it is 
wholly unnecessary to adduce if another which is suggested by 
the facts can be made good. 

The foregoing analysis brings into bold relief that double 
aspect of these cases which has caused so much confusion. 
This characteristic clearly depends not merely upon the general 
principle that a person’s voluntary exposure to a known danger 
may be regarded either as conduct from which it may be inferred 
that he intends to waive any rights which he may have to be in- 
demnified for a resulting injury, or as conduct which betokens a 
want of care, but also upon the special circumstance that the 
various accessory facts which usually have to be considered where 
the person exposing himself to danger is a servant are themselves 
mostly susceptible of treatment upon either of these theories. 

The analysis also sets the rationale of the distinction between 
the two defenses in such a strong light, that it seems quite un- 
necessary to resort for the purpose of differentiation to the theory 
that defense of assumption of risks is, and the defense of con- 
tributory negligence is not, within the purview of the maxim, 
Volenti non fit injuria.1 To this theory, moreover, there are 
some grave objections; in the first place the earlier decisions 
quote the maxim as being applicable indifferently to contributory 
negligence,” as well as to assumption of risks.? In the next 
place, it is extremely difficult, if not impossible, to reconcile this 
view with the literal meaning of the most significant word in the 
maxim. ‘¢ Volenti’’ simply implies voluntary action, and the 
idea of negligence just as clearly presupposes the exercise of an 
unconstrained will by an intelligent agent as does the idea of 


1 Thomas v. Quartermaine, 18 Q. B. 
D. 685, was the first case in which this 
theory was broached, and in later En- 
glish cases, the defense resting on the 
principle embodied in the maxim has 
been always discussed on the hypothe- 
sis that it is wholly different from that 
of contributory negligence. Yarmouth 
v. France, 19 Q. B. D. 647; Thrussell v. 


Handyside, 20 Q. B. D. 359; Osborne 
v. London &c. Ry. Co., 21 Q. B. D. 
685; Smith v. Baker (H. L. E.) [1891], 
A. C. 825. 

2 Senior v. Ward, 1 El. & El. 385, 
and cases cited in Broom’s Maxims. 

8 Skip v. Eastern &c. R. Co., 9 Exch. 
223. 
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assumption of risks. Considering the eminence of the judges 
who have accepted the new theory, neither of these objectiuns 
would have much weight, if they had been fairly met and dis- 
cussed. But nothing in the decisions referred to indicates that 
those judges recollected the earlier authorities, or gave any seri- 
ous attention to the fact that they were narrowing the meaning 
of the maxim in a manner not justified by any reasonable canons 
of interpretation. The only question presented for settlement in 
Thomas v. Quartermaine,' was whether the doctrine of assump- 
tion of risks had been abolished by the Employers’ Liability Act, 
and the conclusion that it survived, might, with perfect pro- 
priety, have been referred to the principle that, as the maxim 
was independent of any special contract relations, the master 
was entitled to avail himself of any of the several defenses em- 
braced under it, which were open in actions between strangers.’ 

The conclusion of the whole matter would seem to be simply 
this,— that, when the employer alleges and proves an apprecia- 
tion of the danger on the part of the servant and a continuance 
of work with that knowledge, this allegation and proof introduce 


into the case two distinct issues. The investigation may take 
either the form of an inquiry, whether the continuance is to 
be regarded as circumstantial evidence of the servant’s accept- 
ance of the responsibility for any injuries which he may receive 
from the dangerous instrumentality, or the form of an inquiry, 


whether such continuance indicates a want of care. In either 
case the master’s defense in not made out unless the servant is 
shown to have acted as a voluntary agent, but when the case is 
approached from the contractual side, the servant’s intention 
becomes a material factor, while, if it is sought to charge him 
with negligence the intention is, of course, wholly immaterial. 


1 Supra. 

2 It is impossible to read the 
famous opinion of Bowen, L. J., in 
this case without coming to the con- 
clusion that his attention was not 
directed, as it should have been, to 
the fact that the defense of contribu- 
tory negligence is not necessarily pre- 
cluded, because the plaintiff is shown 


to have acted with due care at the time 
the injury was received. As has been 
already pointed out, negligence may 
also consist in continuing to expose 
oneself to danger where no prudent 
man would do so. This distinction 
between an occasional and a persistent 
want of care has been improperly 
ignored in the later English cases also. 
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The more logical order in which to determine the two issues is 
that adopted in the above statement, for it is natural to ask, in 
the first place, whether the contractual relations of the parties 
extend to the subject-matter of the action. 

As both of the issues involved present questions of fact, the 
liability of the employer should, in theory, be left to the jury 
under almost all circumstances, and the recent English decisions 
cited above have enforced this view with a liberality wholly un- 
expected in a country where class interests are, with some justice, 
supposed to have exercised a very decided influence upon the 
development of this department of the law. In fact the older 
rulings as to the functions of the court and jury in this regard 
cannot any longer be considered good law.! 

In this country the rule that, when the knowledge of the ser- 
vant has been found, the court will infer assumption of risks, 
as a matter of law, is still virtually unshaken, though the 
Supreme Court of Massachusetts has recently expressed its 
approval of the *‘ just and reasonable doctrine ’’ of Smith vy. 
Baker, with which it has declared that none of its previous 
decisions are necessarily inconsistent.2,_ Anyone who is familiar 
with those decisions need not be told that this assertion must be 
taken cum grano salis, but it is gratifying to record it as a sign 
of an awakening to better things. 

That this halting recognition of the English rule will soon be 
exchanged for a frank acceptance is a consummation devoutly to 
be wished, for it furnishes a ready means of reconciling the prin- 
ciples of logic with the dictates of humanity, and the immediate 
result of its general application would be the drying up of the 
most copious of the sources of that stream of Draconian 
decisions which have produced a most mischievous distrust of 
our courts in the minds of a large and most deserving class of 


the community. C. B. Lasarr. 
New YorK. 


1 It is interesting to note that Lord which has extended the right to the 
Bramwell, the most vigorous cham- jury so far that the cases in which a 
pion of the former anti-social doctrine court would set aside a verdict, must 
that the employer may ‘‘do what he henceforth be very rare indeed. 


will with his own,’’ was the only dis- 2 Mahoney v. Dore, 155 Mass. 573. 
sentient in Smith v. Baker, supra, 


| 
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THE RIGHT OF THE PUBLIC TO REGULATE THE 
CHARGES OF COMMON CARRIERS AND OF ALL 
OTHERS DISCHARGING PUBLIC, OR QUASI-PUBLIC 
DUTIES. 


The decisions on this subject by the Supreme Court of the 
Union have been quite uniform and have so thoroughly illumi- 
nated and settled the whole matter that it can be discussed with 
small reference to the decisions of other tribunals. 

The right of the public to regulate the charges of common 
carriers, even in times when the public granted no franchises, 
and conferred no right of eminent domain, is far older than the 
common law, older even than the civil law and was recognized by 
both as a necessary and an unquestioned rule. Twenty-one 
years ago, in 1876, the Supreme Court of the United States was 
first called upon, pointedly to review and reaffirm the recognized 
law of the ages that the sovereign possessed the right to regulate 
the charges for services rendered in a public employment, or for 
the use of property affected with a public interest. The particu- 
lar instance was the constitutionality of an act of the General 
Assembly of Illinois regulating the charges of warehouses for the 
storage of grain. It was contended that, unlike railroads and 
telegraph companies, the public had conferred no franchise by 
an act of incorporation, nor used the right of eminent domain to 
take private property for their use and hence that the right to 
regulate warehouse rates was not to be placed on the same foot- 
ing as the unquestioned public right to regulate the charges of 
common carriers. The underlying principle, however, was held 
to be broad enough to embrace the public right to fix and control 
the charges of grain warehouses. Though the pressure of im- 
mense interests was brought to bear to swerve the court from 
the well beaten track by the aid of the ablest and most skillful 
members of the bar, it firmly held to the principles which have 
always been law among Anglo-Saxon people. The court laid 
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down the following principles to which, with one slight deviation, 
it has ever since adhered :— 

‘*1. Under the powers inherent in every sovereignty, a gov- 
ernment may regulate the conduct of its citizens towards each 
other, and when necessary for the public good, the manner in 
which each shall use his own property.”’ 

‘2, It has, in the exercise of these powers, been customary in 
England from time immemorial, and in this country from the 
first colonization, to regulate ferries, common carriers, hackmen, 
bakers, millers, wharfingers, auctioneers, inn-keepers, and many 
other matters of like nature, and in so doing to fix a maximum 
charge to be made for services rendered, accommodations fur- 
nished and articles sold.”’ 

‘© 3. The Fourteenth Amendment to the United States con- 
stitution does not in anywise amend the law in this particular.” 

‘©4, When the owner of property devotes it to a use in which 
the public has an interest, he in effect grants to the public an 
interest in such use, and must to the extent of that interest 
submit to be controlled by the public.’’ 

**5, The limitation by legislative enactment of the rate of 
charges for services rendered in an employment of a public nature, 
or for the use of property in which the public has an interest 
establishes no new principle in the law, but only gives a new 
effect to an old one.’’ 

The opinion was rendered by Chief Justice Waite and is a very 
able and elaborate one.'' Only two judges out of the nine upon 
that court (United States Supreme Court) dissented from any 
part of the opinion. It is doubtful if a more important one has 
been delivered by that court in recent years than this clear 
reaffirmation of the immemorial law that the public has the right 
to regulate charges in all matters affected with a public use. 
The court pointed out that Sir Matthew Hale, long years ago, 
had laid it down in his treatise De Jure Maris, that the sover- 
eign could regulate the conduct and tolls of public ferries and in 
his treatise De Portibus Maris, had laid down the same as the 
rule of the common law as to wharves and wharfingers and as to 


1 Munn v¢. Illinois, 94 U. S. 113. 
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all other property and avocations ‘‘ affected by a public interest,”’ 
und cite many English and American decisions, recognizing this 
to be atrue statement of the well settled *‘ law of the land.’’ 
The court in that case well say that in all such matters: ‘* The 
controlling fact is the power to regulate at all. If that exists 
the right to establish the maximum of charge as one of the 
means of regulation, is implied. In fact the common law rule, 
which requires the charge to be reasonable, is itself a regulation 
as to price. Without it the owner could make his rates at will, 
and compel the public to yield to his terms, or forego the 
use. * * * To limit the rate of charges for services ren- 
dered in a public employment or for the use of property in 
which the public has an interest, is only changing a regulation 
which existed before,’’ and therefore the court declared that it 
is not ‘* a taking of property without due process of law.’’ The 
court then further said, ‘‘ We know that this is a power which 
may be abused but that is no argument against its existence. 
For protection against abuses by legislatures, the people must 
resort to the polls, not to the courts.” 

This is a very plain and straightforward declaration of the 
immemorial law and though that court under tremendous pressure 
has since intimated that the courts might supervise legislative 
action if the rates should ever be such as to destroy the value of 
property, it has never infringed upon its declaration that the 
people through its representatives in the law-making body could 
prescribe rates and the court in fact has never ventured to set 
aside the legislative rates in a single case ever brought before it 
on the ground that they were unreasonable, nor has it fixed the 
precise line at which it would assume to intervene. 

By all the decisions the right to fix rates being not a judicial 
but a legislative power, to be exercised by the legislature itself 
or through a commission created by it, it logically follows that 
as the court said in this case, and reaffirmed in Budd v. New 
York,! the remedy for a harsa exercise of the power (if it should 
ever happen) is a recourse to the people at the ballot box, not 
to the courts. For an unwise or oppressive use of its powers, 


1143 U. S. 516. 
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the legislature is not subject to the supervision of the judiciary 
which is merely a co-ordinate branch of the government. It is 
only when the legislature does an act, whether wisely or un- 
wisely, which is not within the scope of its powers, that the 
courts can declare it unconstitutional. 

In this same case! the court further holds that the provision 
in the Fourteenth Amendment that no State shall ** deny to any 
person within its jurisdiction the equal protection of the laws’”’ 
has no application, for * certainly,’”’ it says, ‘*it can not be 
claimed that this prevents the State from regulating the fares of 
hackmen or the charges of draymen in Chicago unless it does 
the same thing in every other place in its jurisdiction.’’ This 
rule has since been reiterated in Dow v. Beidelman.? 

Some time has been given to the consideration of Munn »v. 
Illinois, as it is the leading one which maintained the ancient 
landmarks which protected the people from excessive and unrea- 
sonable charges. No case has been more often cited since and 
approved. If at common law the public had a right to regulate 
the charges of stage lines, grist mills, bakers, chimney-sweeps, 
inn-keepers and the like, as to whom the public conferred no 
franchises, for an overwhelming reason it must possess that 
right as to the modern carriers by rail, whose companies receive 
their existence from the public will and have the breath of life 
breathed into them by legislative act. Beyond that, railroad 
corporations are vested with the power of eminent domain since 
power is given to them to take possession of the lands of others, 
against their will, in order to build their tracks. This could 
only be done if these corporations are created for the public 
benefit, since the constitution forbids private property to be 
taken ‘* except for public uses.”’ 

In the very next case to Munn v. Illinois, the Supreme Court of 
the United States held * that railroads being common carriers for 
hire are ** subject to legislative control as to their rates of fare and 
freight ’’ and that the State not having exercised the right for a 
long series of years made no difference, for a government could 
lose none of its powers by non-user; and further that it did not 


1 Munn », Illinois. 2 125 U.S. 680. 5 Chicago R. R. v. lowa, 94 U. S. 155, 
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«‘ affect the case that before the legislature had fixed the max- 
imum rate the company had pledged its income as security for 
debt and had leased its road to a tenant who paid a higher rent 
because the rates had not been reduced by legislative enactment, 
since the company held its franchise subject to the legislative 
power to regulate rates and it could not convey either to its 
mortgagee or its lessee greater rights than it had itself.’’ The 
opinion in this case also was written by the Chief Justice. The 
same decision * sustained the power of the legislature to classify 
railroads according to the amount of business done and to pre- 
scribe ** a maximum of rates for each of the classes,’’ the court 
saying that a uniform rate for all railroads in the State might 
possibly operate unjustly and that at any rate it was in the dis- 
cretion of the general assembly to classify the roads and fix 
different rates. In fact in the latest case, Covington v. San- 
ford,? it was held that it was in the legislative power to prescribe 
a different rate for each road. 

In Peik v. Chicago,’ the court held, the Chief Justice again 
delivering the opinion, that where a railroad was chartered by 
two or more States, each State had nevertheless the right to fix 
the rates between any two points in its own territory, and further 
said, quoting Munn v. Illinois, that the legislature and not the 
courts, must say what are reasonable rates, for the legislative 
rate ** binds the court as well as the people. If it has been 
improperly fixed the legislature, not the courts, must be appealed 
to for the change.’’ And on the next page,‘ the court again 
held that the maximum fixed by the legislature is binding and 
the railroad company will not be permitted to collect more by 
showing in the courts that the prescribed .rate is unreasonably 
low. This has since been reaffirmed in Budd v. New York.® 

This question, however, cannot arise as to rates which shall 
be fixed by the legislature or the railroad commission in those 
States, in which the statute provides that the rates thus pre- 
scribed shall be deemed prima facie reasonable and that-if any 


1 Cited and approved since in Rug- 2 164 U. 8. 578. 
gles v. R. Co., 108 U. 8. 526, and R. Co. 394 U. S. 164. 
2 Illinois, 108 U. 8. 541, and in other 4 Chicago v. Ackley, 94 U. 8. 179. 
cases. 5 143 U. 8S. 516, at pp. 546, 547. 
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common carrier shall deem the rates prescribed too low, the 
company may appeal to the courts. On such appeals the court 
and a jury of twelve men can pass upon and settle the fact in 
dispute whether the rate is reasonable or not. Nothing can be 
fairer than to submit the question to the same tribunal which 
settles all disputed issues of fact when the lives, liberty, rights 
and property of any citizen are at stake. 

The right of the public to regulate rates is not restricted to 
those avocations which are essentially monopolies, as railroads 
and the like, but it applies to all matters which are affected by 
a public use. This was carefully considered by the Court of 
Appeals of New York in People v. Budd,' in which it was de- 
clared that the right of regulation by the public is not restricted 
to cases in which the owner has a legal monopoly or some special 
governmental privilege or protection, but extends to all public 
employments and property. In that case a statute fixing a 
minimum charge for grain elevators was sustained. This de- 
cision upon writ of error was affirmed by the Supreme Court of 
United States,’ and to same effect is Brass v. North Dakota.® 

The right of regulation applies also to water companies,‘ and 
in a recent Texas case the right to regulate the charges of cotton 
compresses is recognized, and there are also cases recognizing the 
right to regulate charges of tobacco warehouses and of warehouses 
for storing and weighing cotton, and to regulate services and 
charges of general warehousemen.® 

The same right of public regulation of rates applies to street rail- 
ways. Andtocanals,’ and to ferries,’ to toll roads and bridges.° 

And wharf charges,” and to telegraph rates," and to telephone 


1117N. Y.1. 

2 Budd». N. Y., 143 U. S. 517. 

3 153 U.S. 391. 

4 Spring Valley v. Schottler, 110 
U. 8S. 347. 

5 Delaware v. Stock Yards, 45 N. 
J. Eq. 50. 

6 Buffalo R. Co. v. Buffalo, 111 N. 
Y. 132; Sternberg v. State, 36 Neb. 
307; Parker v. Railroad, 109 Mass, 
506. 


7 Perrine v. Canal Co., 9 Howard 


_(U. S.), 172. 


8 Stephens v. Powell, 1 Ore. 283; 
State v. Hudson Co., 23 N. J. L. 206; 
Parker v. Railroad, 109 Mass. 506. 

® Covington v. Sanford, 14 Ky. 689; 
Ibid., 164 U. 8. 578; California v. R. 
Co., 127 U. S. 1. 

10 Quachita v. Aiken, 121 U.S. 444. 

11 Mayo v. Tel. Co., 112 N. C. 343; 
R. R. Commission v. Tel. Co., 113 
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charges, although the telephone is covered by a United States 
patent.? 

As to gas companies, the right of the State to regulate rates 
either itself or through power conferred upon municipal corpo- 
rations is beyond controversy.2, The power to regulate water 
rates has already been cited as decided in Spring Valley v. Schot- 
tler,’ and the right to authorize municipal bodies to regulate the 
price, weight and quality of bread is declared upon the prece- 
dents to be settled law. 

The power to regulate the tolls of public mills is declared, 
citing many precedents, in State v. Edwards,> West v. Rawson.® 
Also the power to fix the rates for the salvage of logs.’ The 
above are but a few of the cases recognizing the inherent public 
right to regulate those matters, and there are still many other 
matters recognized as subject to public regulation. 

It is not to be forgotten that there is a broad distinction in the 
law, running through all the ages, between the above and similar 
avocations ** affected with a public interest’’ as to which the 
sovereign or the public has the right to regulate and fix rates, 
and purely private matters, as farming, selling merchandise, 
manufacturing and similar matters, which are purely private in 
their nature and as to which the public has never claimed or 
exercised the right of regulation. It is by ignorance or an 
affected ignorance of this broad distinction in the law and which 
is based on the essential difference in the nature of things that 
denial has been sometimes attempted (by those not lawyers) of 


C. 218; Leavell v. R. Co., 116 N. C. Cleveland, 71 Fed. Rep. 610; State v. 
211; People v. Budd, 117 N. ¥. 1; Laclede, 102 Mo. 472; Foster v. Find- 
State v. Edwards, 86 Me. 105. lay, 5 Ohio C. C. 455; Manhattan v. 
1 Hockett v. State, 105 Ind. 250; Trust Co.,16 U. S. App. 588; State v. 
Telephone Co. v. Bradbury, 106 Ind. Cincinnati, 18 Ohio State, 262. 
1; Johnson v. State, 113 Ind. 143; $110 U. S. 347. 
Telephone Co. v. State, 118 Ind. 194 4 Mobile v. Yuille, 3 Ala. 137; Munn 
and 598; Telephone Co. v. B. & O.  v. People, 69 Ill. 80. 
Telegraph Co., 68 Md. 399. 5 86 Me. 102. 
2 Toledo v. Gas Co., 5 Ohio St. 557; 6 40 W. Va. 480. 
State v. Gas. Light Co., 34 Ohio St. 7 West Branch v. Fisher, 150 Pa. 
572; Zanesville v. Gas Light Co., 47 475; Pere Marquette v. Adams, 44 
Ohio State, 1; New Memphis v. Mem- Mich. 403; Underwood v. Pelican 
phis, 72 Fed. Rep. 952; Capital City v. Boom Co., 76 Wis. 76. 
Des Moines, Ibid. 829; Gas Light Co. v. 
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the right of public regulation in matters as to which the public 
has always possessed that right. 

From the beginning of these States as colonies our statute 
books have borne provisions regulating the tolls of public mills, 
and until very recent years the county courts fixed the charges 
of inn-keepers, hotels and bar rooms. The latter regulations 
have been abandoned of late years not because the power does 
not still exist but because its exercise was no longer required to 
protect the public, the multiplication of inns and hotels furnish- 
ing sufficient protection by reason of competition. The regula- 
tion of the tolls of grist mills, ferries and the like is still 
exercised. 

As to railroads and public carriers the complete list of decisions 
uniformly sustaining the public right to fix their charges both in 
State and Federal courts would fill many pages. Enough have 
been cited to enable the reader to see that the principle is 
absolutely settled beyond possibility of question and he can trace 
up other decisions to that effect if so inclined. 

In the great case of People v. Budd,’ the highest court of New 
York, speaking through one of its ablest and purest judges, 
said: ‘* Society could not safely surrender the power to regulate 
by law the business of common carriers. Its value has been 
infinitely increased by the conditions of modern commerce under 
which the carrying trade of the country is to a great extent 
absorbed by corporations, and as a check upon the greed of these 
consolidated interests the legislative power of regulation is 
demanded by imperative public interest. The same principle 
upon which the control of common carriers rests has enabled the 
State to regulate in the public interest the charges of telephone 
and telegraph companies and to make the telephone and tele- 
graph, these important agencies of commerce, subservient to the 
wants and necessities of society. These regulations in no way 
interfere with a rational liberty —liberty regulated by law.’ 
This decision was affirmed by the Supreme Court of the United 
States. 

DeLEGaTION oF PowEr.— The authority of the legislature to 
empower a railroad commission to prescribe reasonable rates for 
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common carriers is held constitutional in numerous cases, among 
them: R. R. Commission cases,! Reagan v. Trust Co.,? State v. 
Chicago,’ Chicago v. Dey,‘ Tilley v. Savannah,’ Clyde v. Rail- 
road,® Chicago v. Jones,’ Stone v. Railroad,® Stern v. Natchez,’ 
McWhorter v. R. Co.,” Storrs v. Railroad," State v. Fremont,” 
and, in this State, Express Co. v. Railroad; and the legisla- 
ture may prescribe that such rates shall be deemed prima facie 
reasonable." 

JUDICIAL INTERFERENCE.— The right of the courts to inter- 
fere with the rates fixed by the law-making power was denied in 
Munn »v. Ill. and several other cases in 94 U. S. and in Budd v. 
N.Y. above cited, but in Reagan v. Trust Co.,¥ and St. Louisv. 
Gill, it has been since declared that the fixing and enforcement 
of unreasonable and unjust rates for railroads was unconstitu- 
tional. But just what rates will be considered unreasonable and 
unjust has not’ yet been stated by the United States Supreme 
Court. The discussion in the cases just cited, as well as in others, 
plainly shows a disposition to interfere and condemn legislative 
rates only when it is clear that their enforcement amounts to a 
destruction of the value of the property. In Munn v. People,” 
and Chicago v. Dey,” it was held that rates fixed by legislative 
authority that will give some compensation, however small, to the 
owners of railroad property, cannot be held insufficient by the 
courts. ‘* This rule leaves large power to the legislature and 
would sanction statutes which would cut down railroad dividends 
to a mere pittance. Yet it is hard to see how any other rule can 
be adopted which will not in effect deny the right of the legis- 
lature to make regulation of such rates, or else leave little more 
than the shadow of such power in the legislature while the real 
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power is assumed by the courts.”” The effect of the re- 
duced rates on the entire line of road is the correct test and 
not that they are unremunerative on a certain part of the 
line? 

In Dow». Beidelman,? it was held thatrates which would pay only 
one and one-half per cent on the original cost of the road were 
not illegal when the road is held by a reorganized company or 
its trustees after foreclosure. In Missouri v. Smith,’ it was held 
that rates sufficient to defray current expenses and repairs and 
some profit on the reasonable cost of building the road could 
not be interfered with though they were not high enough to pay 
interest on all its debts, since they may have been incurred through 
extravagance or mismanagement. — 

In Chicago v. Wellman,‘ the act of the legislature of Wiscon- 
sin fixing railroad fares at two cents per mile was sustained, the 
court saying that ‘* before the courts would declare such an act 
unconstitutional because the rates prevented stockholders receiv- 
ing any dividend or bondholders any interest, the court must be 
fully advised as to what was done with the earnings, otherwise 
by exorbitant or unreasonable salaries or in some other improper 
way the company might tax the public with unreasonable 
charges. Unless such things are negatived by proof of reason- 
able salaries and expenses or if the record is silent the legislative 
rate will be sustained.’’ This is a valuable and noteworthy 
decision and no judge dissented from so just a ruling. The 
same principle is reaffirmed in Reagan v. Trust Co.° 

In the most recent case,® the court while maintaining that 
ordinarily the rates must not be such as to leave the owners no 
profit at all, says: ** We could not say that the act was uncon- 
stitutional because the company (as is alleged and admitted) 
could not earn more than four per cent on its capital stock. It 
cannot be said that a corporation is entitled as of right and with- 
out reference to the interest of the public to realize any given 
per cent on its capital stock. When the question arises whether 


1 St. Louis v. Gill, 156 U. S. 649; 4143 U. S. 339. 

Missouri v. Smith, 60 Ark. 221. 5 154 U. S., at p. 412. 
2 125 U. S. 680. 6 Livingston v. Sanford, 164 U. 8. 
3 Supra. 578 (decided December, 1896). 
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the legislature has exceeded its constitutional power in prescrib- 
ing the rates to be charged by a corporation controlling a public 
highway, stockholders are not the only persons whose rights or 
interests are to be considered. The rights of the public are not 
to be ignored.’’ The court further says that the inquiry as to 
whether rates are reasonable and just includes whether they are 
reasonable and just to the public, and adds: ‘* The public can- 
not properly be subjected to unreasonable rates in order simply 
that stockholders may earn dividends. * * * Ifa corpora- 
tion cannot maintain such a highway and earn dividends for 
stockholders it is a misfortune for it and them which the con- 
stitution does not require to be remedied by imposing unjust 
burdens upon the public.’ 

CuarTeR Exemptions.— In Stone v. Farmers’ Co.! it was 
held (reversing the Supreme Court of Mississippi) and also in 
Stone v. Ill.,? that a provision in a railroad charter that «* the 
company may from time to time fix, regulate, and receive the 
tolls and charges to be received’’ did not constitute a contract 
restricting the State from fixing or reducing charges within the 
limits of its general power to declare what shall be deemed rea- 
sonable rates. So a charter provision giving a railroad company 
‘* power to charge such sums for transportation of persons and 
property as shall seem desirable ’’ or ** it shall deem reasonable,”’ 
does not preclude the legislature from prescribing a maximum 
of charges which it may make.’ And this is true though the 
charter expressly gives the corporation power ‘* to fix its own 
rates,’’ since this is impliedly subject to the legislative power to 
require them to be reasonable.‘ And the same has been re- 
peatedly held as to gas companies and water companies. A 
charter giving a railroad the right to fix its rates if not beyond a 
rate stated in the charter is held not a contract but subject to the 
legislative power to fix other reasonable rates as a maximum 


1116 U. S. 307. 108 U. S. 526; Laurel Fork v. West 

2116 U.S. 349. Va. Co., 25 West Va. 324. 

3 Peik v. Chicago, 94 U. S. 164; 4 Railroad v. Miller, 182 U. S. 75; 
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from time to time as money changes in value or operating 
costs diminish.! 

The statutory regulation of the rate to be paid for the use of 
money is another striking instance of legislative authority to 
regulate rates. And who would contend that the courts have 
power to intervene and say the legislative rate is too low? 

The Supreme Court of the United States has tersely put the 
true status of railroads thus: ‘‘ They are chartered and built 
for public benefit. The pecuniary profit of their owners is 
purely incidental.’’ Many railroad owners and managers would 
reverse this if they could, and as far as they are permitted they 
act upon the maxim: ‘* Railroads are operated for the benefit 
of their controllers and managers. The public benefit is purely 
incidental.”’ 

The great hindrance to achieving the public benefit which is 
the legal object for which these corporations are created is the 
reluctance of their managers to concede reasonable and just 
rates. Some of them act as if they believed that common car- 
riers were a private business and that they have the right to lay 
upon the public any rates they think fit to raise money enough 
to pay whatever salaries they think proper to allow themselves 
and whatever expenditures they care to make and interest on 
three or four times the stock and bonds the property really cost. 
Yet nothing is farther from the law. 

Railroad, telegraph, telephone and express companies are 
quasi-public corporations, their charges are in the nature of public 
taxation, and the public have the right to look into the nature 
of their expenditures and to fix the rates at a reasonable net 
profit above economical and necessary disbursements. The 
public right in this regard is fully shown by the uniform and 
numerous decisions of the courts already cited. With the en- 
hanced value of money and the corresponding fall in the prices 
of farm produce and of labor, there should be a corresponding 
fall in passenger and freight rates. This would conduce to the 
public benefit and convenience, and would at the same time 
redound to the benefit of the corporations, which instead of car- 
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rying a few cars half full of passengers or freight, would find it 
to their benefit as well as that of the public to reduce their rates 
and carry two or three times the number of cars with full loads. 
The present charges are often an embargo to travel and traffic 
alike. 

This has been amply shown by experience in those States 
where the public has succeeded in reducing the rates and by the 
experience of a line in this State whose receipts nearly doubled 
during its reduction of rates. Another striking instance is the 
reduction of postage rates which has always been followed by 
enormously increased receipts. Indeed the two cents per mile 
passenger rates already prescribed in so many States and which 
the people in this State are now demanding is admitted by the © 
corporations here to be just since their reports show that their 
receipts average 2} cents only per mile to each passenger — the 
enormous addition which makes the charge of 3} cents to the 
public is caused by the immense number of free passes issued 
to office holders, large shippers and other influential people or 
favorites — the very people who need them least — but the cor- 
porations need their influence to keep the public quiet under 
exorbitant exactions. Thus in effect, roughly speaking every 
three passengers who pay 3} cents per mile for their own travel- 
ing are paying also for the free riding of another, for the rail- 
roads carry the dead heads at the expense of the public. 

Governor Pingree of Michigan, who has, I believe, won his 
fight for 3 cents street car fares and 2 cents per mile railroad 
fares and lower freight rates, in a recent speech in Boston, 
truthfully said: ‘‘ Railroad operators are the only men in the 
country who do not understand that the remedy for short 
receipts is to lower prices. Yet manufacturers, merchants and 
everybody else understand this.’’ Railroad men could under- 
stand this too, but that they rely on having a monopoly. In 
1874 when the legislature of Wisconsin opened the fight for two 
cents fare and lower freight rates, their action was sustained by 
the Supreme Court of that State, Chief Justice Ryan delivering 
a remarkably able opinion, in the course of which he said:! * It 
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may well be that the high rates charged by the railroads have 
lessened their own receipts by crippling the public interests, 
The affidavits of experts have been read to the contrary, but 
they are only opinions, founded indeed on past statistics. Such 
opinions, founded on such statistics, would have defeated cheap 
postage and are helping to-day to defeat a moderate tariff. 
Experience often contradicts such theories. The interest of the 
public in this regard seems to be identical with that of the rail- 
road. We think that there must be a point where the public 
interest in railroads and the private interest of the corporators 
meet, where the service of the public at the lowest practicable 
rate will produce the largest legitimate income to the railroad. 
It seems to us an utter delusion that the highest tolls will pro- 
duce the largest income. The companies have hitherto abso- 
lutely controlled their own rates. The legislature now limits 
them. The companies say the limit is too low. But there is no 
occasion for heat or passion on either side. The people and the 
legislature understand well the necessity of railroads to the State 
and the necessity of dealing fairly and justly and even liberally 
with the companies.”’ 

Indeed the necessity and the benefit of railroads are well un- 
derstood everywhere. There is no hostility to railroads as such. 
We want more of them. There is no disposition among any of 
our people to deal other than liberally with these corporations. 
There is no desire to fix rates unreasonably low. But we know 
that rates are often unreasonably high. The control of many 
great lines is held by non-resident multimillionaires living in Lon- 
don and New York, who occupy tothis country the relative position 
the non-resident English landlords dotowards Ireland, and railroad 
presidents are their bailiffs, and hence these railroads which in 
the eye of the law ‘* were chartered and built for the public 
benefit, the pecuniary profit of the owners being incidental 
only,’’ are now run at ‘ the highest the traffic will bear ’’ for the 
enrichment of non-residents and with precious little regard to 
the advantage and betterment of the public. We know the 
enormous salaries paid its higher officials, who are also provided 
with sumptuous private palace cars and staffs of servants, pri- 
vate secretaries, lawyers and newspapers at our expense. We 
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know that all of these expenses come out of the toiling masses 
from whom they are collected by the station agents as surely 
and more rigidly than the taxes are collected by the sheriffs and 
collectors for State and Federal governments. And we know, 
too, that the public have full power through its representatives 
to fix every charge made by every railroad in the country. 

The Supreme Court of the United States has decided in the 
cases cited that the public in fixing rates have the right to know 
the amount of the salaries of railroad officials and the nature of 
all their disbursements that it may be seen how high it is neces- 
sary to fix rates. If the expenditures are extravagant, as for 
high salaries, or illegal, as for lobby expenses or running news- 
papers, those items may be disregarded. The public have the 
same right to be informed as to all these matters as in regard to 
the salaries and expenses of its State government, for it pays 
them both equally. The railroad managers need to learn that 
this is no impertinent curiosity, but that these are matters of legal 
right, and that their management and rates are of vital interest 
to the public who pay every expenditure they make. Last 
winter when a resolution asking information as to the salaries of 
the higher railroad officials was introduced, in the legislatures 
of several States, railroad officials and lobbyists affected to treat 
it as an inquiry into private matters and secured the defeat of 
the resolutions in nearly, if not every, instance. They knew the 
investigation would be damning and they dared not let the 
people know how much they were taxed for railroad salaries and 
illegal expenses. We know from their own showing that in this 
State the pro rata part of the salaries on one tolerably short rail- 
road under lease was double that paid by the entire State to the 
Governor and all the other executive officers of the State gov- 
ernment and that the salaries and emoluments of more than one 
official of corporations operating in this State amount to more 
than a dozen times what the State pays its Governor, and yet 
both are paid by the people and come out of their earnings. It 
will be seen that I have advanced no idea that is not based upon 
the reiterated decisions of the highest courts in the land. In 
saying these things I have no desire, whatever, to excite any 
prejudices against any corporation. 
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The subject is one of vast, and indeed overwhelming impor- 
tance. It is of the first consideration that the public shall retain 
their immemorial right to regulate charges as to all avocations 
** affected with a public use.’’ That the decisions of the courts 
reaffiming this right might be collected and ready of access is 
the object of this article. The great railroads by demanding a 
pooling bill at the hands of Congress have admitted that compe- 
tition is at an end. As that safeguard no longer remains for the 
public it is more than ever essential that we should assert and 
maintain the protection given the public by its right to regulate 
charges. 


WaLTER 
RaeiGu, N. C. 


LAWMAKING.! 


When I was invited by your association to make the annual 
address I cast about for a subject that would not only be appro- 
priate to the occasion but would also furnish some practical 
suggestions in the line of improvement of our systems of juris- 
prudence. An extended éxperience by personal participation in 
legislation according to the American system, has led me to 
believe that there is no one thing in all the various departments 
of government or business that is carried on with less scientific 
or orderly method than the making of laws. 

This is not due to the fact that legislation is an obsolete 
necessity — rarely called for after the centuries of growth and 
pruning and perfecting through which English law has passed. 
No age of English or American history has ever seen such 
activity and profusion in legal enactment as now prevail. With 
the imperial parliament at Westminster and the Federal Con- 
gress at Washington in almost continual session, there are nearly 
thirty parliaments in the British colonial system and legislatures 
of forty-five American States holding annual or biennial ses- 
sions, all engaged in supplementing and amending the old laws 
and in devising and passing new ones. Besides these, are count- 
less cities, towns and boroughs, each with a legislative board 
exercising the power of lawmaking upon many important mat- 
ters of municipal life and government. The steps of the citizen 
desiring to walk uprightly are beset with labyrinths of statutory 
enactments that are intricate and confusing and often so conflict- 
ing that he must stumble, turn which way he may. Volume 
after volume of annual statutes is issued year by year in every 
State of the Union, so that it is a heavy task for the lawyer to 
keep familiar with the growing mass of statutory law of his own 
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State; and no lawyer who values his reputation would think of 
giving an opinion upon the law in asister State unless it might 
be upon the construction of some one particular statute. 

The general statutes of New Jersey comprise three large 
closely printed volumes and cover more than 3,000 pages, 
More than half of this body of statutory law has been enacted 
within the last twenty years. 

The legislature of 1895 required a book of over 900 pages to 
contain its enactments. And it is to be noted that these are 
almost entirely general laws, the constitution of that State pro- 
hibiting the passage of special laws relating to many important 
and prolific subjects, such as the regulation of internal affairs of 
counties, cities and townships and the creation of corporations. 
The same productiveness prevails in other States, in some to a 
larger and in others to a little less degree. 

Wherever legislative bodies assemble, are found exceeding 
activity and willingness to exercise the fascinating power of law- 
making. The process of turning a mental conception into a law 
is so simple and so easy in the ordinary State legislature that laws 
are losing the sanction of solemnity and moral authority that 
they once possessed. Besides the spirit of obedience as a 
patriotic duty, there was in former days a feeling of reverence 
and awe towards the body of the law as being the embodiment 
of the wisdom of government inspired by a very high regard 
for the welfare of society and promulgated only upon most 
careful and mature consideration. The English race have been 
taught through centuries to regard human and divine law as 
closely related in their qualities of solemnity and authority. To 
them the inspiration and the type have been the law that was 
given on Mt. Sinai, with the fire that burned upon it, and the 
thunders and lightnings, and the thick cloud upon the mount, 
and the voice of the trumpet exceeding loud, and the people 
standing afar off, awe-struck. ‘* Render unto Cesar the things 
that are Cesar’s’’ is the divine approval under which the 
Christian world has come to regard the law of the land as pos- 
sessed of a divine sanction. Law, as thus conceived, is not a 
thing to be changed with every whim and caprice of popular 
opinion. If it be, as the subject is taught to regard it, the ex- 
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pression of a wise and beneficent law-giver, whether prophet, or 
king, or sovereign people, then it is the product of superior 
knowledge and wisdom, the best that the heart of man can con- 
ceive or his experience suggest. The law-giver who changes his 
mind with frequency, or is constantly engrafting new limitations 
upon his code, or trying experiments in government, cannot 
expect to retain the reverence and respect of his subjects for his 
wisdom or ability. 

Who has not a feeling of admiration for those laws of the 
Medes and Persians which even the partiality of their king could 
not change to save a favorite of the court? It stirs our Anglo- 
Saxon blood with a thrill of pride to read of the sturdy stead- 
fastness of our ancestors at the Parliamentof Merton. When 
urged by the ecclesiastics to adopt the rule of the civil law upon 
a certain matter, all the earls and barons answered with one 
voice: ** Nolumus leges Anglie mutare!’’ We will not change 
the laws of England! 

There is nothing so ancient and well approved in our legal 
system that some one cannot be found to venture an improve- 
ment. The most novel and complicated problems are constantly 
arising from the advancement and development of business and 
science, or trade and social relations. 

Nevertheless, it is true that we have no class of skilled legis- 
lators — men trained to construct laws as men are trained in all 
the arts and professions of the world. Every other department 
of business, of trade, of art, of commerce, has its skilled and 
experienced men, its engineers, its electricians, its statisticians, 
its architects, its designers. If a new railroad is to be built, 
the best route is carefully chosen, surveys are made, levels are 
taken, the cost is estimated, the probable traffic computed, all 
by men trained in such work. If an electric light plant is to 
be installed, the services of an electrical engineer are called in, 
and the work is planned and constructed under his scientific and 
practical guidance. If water-works are projected for a town, 
the hydraulic engineer first studies the water-shed that is to 
furnish the supply, measures the flow of the streams, computes 
the probable consumption of water both for present uses and for 
long periods of future growth. He plans with scientific pre- 
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cision the reservoirs, the aqueducts, the system of individual 
distribution, and every step is taken by his advice and direction, 
So also if a system of sewerage is to be constructed, the same 
appropriate direction and advice are employed. If a public 
library is established, it is chosen, housed, shelved and distrib- 
uted according to the principles of library practice established 
and approved by the wisest experts in that department. Men 
of business enterprise have come universally to recognize that 
every scheme of construction and development should be under- 
taken only under the guidance and advice of those whose busi- 
ness it is to furnish expert and professional assistance. In the 
construction of laws only is this skilled assistance considered 
unnecessary. We would not dare to build a house, or lay out a 
landscape, or do any of the ordinary works of construction in 
social or business life without the assistance of the expert and 
the specialist. 

Interpretation of law is a science; law-making is not. For 
centuries there has been a lawyer class, whose special study 
and preparation have been directed to the understanding of the 
law as it is found, so that they might guide men by their coun- 
sel, or speak for them in court, or unravel for them the intrica- 
cies of legal systems incomprehensible to the untrained mind of 
the layman. 

Judges construe the law, give it its proper application, say 
when this or that is within the law or without the law. To pre- 
pare one for such judicial service, especial study is deemed 
essential — ducubrationes viginti annorum. There are canons 
of interpretation by which, in a manner as nearly as may be of 
the nature of scientific processes, special tests are applied in 
order to ascertain the intention of the law-maker, the scope of 
the enactment, its limits and its limitations. Judicial decisions 
are preserved as matters of value to furnish analogies of reason- 
ing for other cases that come afterwards. The right to act as 
legal counsel, to represent parties in their legal demands in 
courts of law, is confined to members of the legal profession, 
admitted by special license, after due examination as to their 
learning and capacity, to what we call ‘‘the practice of the 
law.” 
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But when it comes to the very act of making law, all require- 
ments of special study, experience, training and legal insight, 
are absent. There is no skilled class of legislators, nor is there 
any school of legislation at which may be learned the theory 
and practice of constructing a statute. 

Generally speaking, statutes are the products of unascertain- 
able authors — children of nobody ,— unable to boast of definite 
parentage. No one certifies to their completeness or accuracy. 
They are not prepared upon careful plans, submitted and super- 
vised by expert architects of law-building. It is all chance and 
haphazard; the event must determine whether they are good or 
bad, whether they express the actual intent of the author or 
some intent entirely foreign to his will. 

The actual practice of our ordinary State legislatures is gener- 
ally something on this wise: The members of the two houses 
meet at the time appointed for the convening of the session. 
The attention of the members is engrossed with matters of a 
political nature. There is a political majority and a political 
minority. The choice of officers, from President of the Senate 
and Speaker of the lower house down to the smallest clerkship, 
engages the largest interest of the members who are in the polit- 
ical majority. The appointment of standing committees comes 
next. There is no feature in the process of legislation that should 
be more potent and useful in the shaping of proposed laws and 
making them conform to the true standard of accuracy, correct 
expression and completeness, than the standing committee. The 
chief interest that it has for the legislature, unfortunately, arises 
from the influence and power that it can exercise in a political 
way upon the various subjects that come before it. In most 
instances there are matters that have been made the objects of 
campaign discussion and party platform, which obtain the para- 
mount attention of the legislature and obtain the most prominent 
notice and discussion in the newspapers and among the peuple. 
Upon these subjects legislation is undertaken and carried through 
under the guidance of political leaders, often men of large ex- 
perience and signal ability. Proposed laws of this kind are sub- 
ject to careful examination so as to avoid failure from technical 
defects and to see that no interests are affected exeept such as 

VOL. XXXI. 45 


706 31 AMERICAN LAW REVIEW. 


are within the scope of the party plans and purposes. Often 
the help of able lawyers skilled in the work of drafting and con- 
structing laws is called in by the political managers. Laws 
passed under this kind of influence are generally what may be 
called governmental in their character and relate to matters 
connected with the administration of State affairs or to public 
policies of unusual importance. 

While these things are being transacted by the assembled leg- 
islators and engrossing the attention of the public, numerous 
miscellaneous bills are being introduced from day to day by the 
members and referred to appropriate committees. Some ideaof 
the variety of measures to be considered may be obtained from 
the list of committees usually provided for under the rules of an 
American legislature. At the head of the list usually stands the 
committee on judiciary; next comes the ways and means com- 
mittee, which is charged with the supervision of the bills for 
raising revenue; then the committee on appropriations, which 
looks after the expenditure of the revenue; then a committee on 
cities; one on railroads and canals; one on corporations; one 
on agriculture; one on fisheries; one on commerce and naviga- 
tion; and committees respectively on insurance, on banking, on 
labor, on manufactures, on pensions, and finally one on miscel- 
laneous matters. This list gives no adequate idea, however, of 
the great variety of subjects concerning which somebody has a 
proposition of statutory change at every legislative session. 

The number of distinct legislative propositions submitted in 
the form of bills at each session of our State legislatures is 
enormous and is becoming larger every year. The statistics 
that follow show the extent of this tendency in the legislatures 
of Massachusetts, New York, New Jersey, Pennsylvania and 
Illinois, in the present year. 

In Massachusetts about 1300 distinct propositions for legisla- 
tion were before the legislature or its committees. Of these, 
628, nearly one-half, became laws. 

In New York the bills introduced in the two houses numbered 
4533, of which about 1300 were finally passed. Of these, 797 
became laws, the remainder of the 1300 passed bills failing to 
receive the approval of the Governor. 
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In New Jersey 657 bills were introduced, of which 297 passed 
both houses, and 207 became laws, 90 failing by reason of ex- 
ecutive disapproval, a very marked decrease in the amount of 
legislation as compared with some previous years. 

In Pennsylvania 1566 bills were introduced; 483 were passed 
by both houses, and about 400 became laws, the rest having been 
vetoed by the Governor 

Illinois has a somewhat better record. There were 1174 bills 
introduced, and 195 passed, of which, however, only three were 
vetoed, so that the addition to the statute law of that State 
comprises only 192 chapters. 

I have no means of supplying similar statistics for other 
States, but think it safe to affirm that the same degree of pro- 
ductiveness will be found in nearly all of them. 

These thousands of propositions to alter the law of the land 
cover almost every conceivable object of government, every de- 
partment of public and private life; they extend to all kinds of 
business, to trade, commerce, municipal government, sanitary 
and police regulations, to the domain of morals as well as to the 
fields of speculation and political philosophy. Many of them 
were intended to correct errors in the legislation of the preced- 
ing year. Naturally the more careless acts one legislature 
passes the more blunders there will be for the next one to 
repair. 

There is usually no general scheme of uniform and consistent 
statutory revision in these masses. They are heterogeneous, 
often absurdly contradictory, as where one member offered a bill 
requiring all electric wires to be laid underground within three 
months after the passage of the bill, and his colleague immedi- 
ately offered another requiring all electric wires to be elevated at 
least fifty feet above the surface of the street. 

The genesis of these bills, as well as their true purpose, is 
often covered with obscurity. Some, indeed most, are the 
products of those especially interested as individuals in securing 
additional legal powers or privileges for private or business pur- 
poses. Many originate from municipalties — not from the gen- 
eral consideration and mature purpose of the people of any city, 
but out of the opinions and particular ideas of single municipal 
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officers; and are drawn up by the counsel of the city under the 
direction of its chief officer or governing body. Many are pre- 
pared and urged by members of the legal profession to meet real 
or supposed difficulties that they have met in cases in their prac- 
tice. More than one important change in the law of divorce has 
originated in the desire of some lawyer to bring his client within 
its favorable conditions. 

Other bills are the product of men with peculiar ideas, to 
whom nothing that is is beyond their capacity for improvement, 
to whom no experience of ages can teach anything who have no 
respect for stability nor reverence for antiquity. They are the 
quack doctors of government with cure-alls for every inconve- 
nience of life, no matter what its nature or origin. 

Many of these bills, drawn with only one purpose in view by 
men lacking correctness of legal expression and unlearned as to 
the whole body of enactments relating to the subject, are un- 
intentionally dangerous and disturbing unless carefully revised 
and pruned before their passage. They are cast upon the com- 
mittees in confusing numbers. Torevise them all is impossible. 
If manifestly absurd, they are generally suffered to die without 
the courtesy of a report or are reported adversely and killed. 
Some arouse influential hostility from affected interests and suc- 
cumb to opposition. But under the pressure of the introducer, 
with his personal pride in the ward of his legislative guardian- 
ship, or because no positive evidence of harm appears, or under 
the processes of logrolling, by which the maxim ‘‘ one good turn 
deserves another’’ is brought to bear upon the function of law- 
making, many measures that are useless and some that are pos- 
itively vicious receive the assent of the majority and go to the 
executive for approval. The practice is to hold these measures 
back to the closing days of the session, when the attention of 
the more careful and prudent is relaxed or occupied; then the 
flood-gates are opened and new laws pour out in a torrent that 
is terrifying to the careful conservatism of the bar and the 
courts. It seems that the only remedy for this condition rests 
in the disapproval of the executive. It is worthy of note that 
the Governor of New York by withholding his approval put to 
death about 500 passed bills in the present year. In New Jer- 
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sey, 90 were similarly disposed of, a smaller number, but in pro- 
portion to the number passed, an equal percentage. Yet I 
doubt if a single reasonable complaint of inconvenience or public 
loss has been heard by reason of the failure of these 590 bills to 
become law. 

This excessive legislative activity is a feature of our own 
times. It has developed enormously within a very few recent 
years. A comparison of the annual volumes of statutes of any 
particular State for the last twenty years will prove this. 

Something of this increase is attributable to the great business 
development of the times, to the contributions of scientific dis- 
covery to the machinery of life. 

The common law afforded no principle which by judicial ex- 
tension could be made to regulate justly the business of teleg- 
raphy. City charters contained no provisions under which 
electric or cable roads could be operated through the streets. 
To our ancestors came not even a dream that one day the human 
voice could be heard across thousands of miles of distance. 

They had laws to punish witchcraft but none to cover the 
larceny of telegraph messages by wire-tappers, or the theft of 
light by illicit connection with an electric circuit. As invention 
and discovery have added new processes and devices to the tool- 
shop of civilization, novel adjustments of the laws have been 
required to regulate the business of the world to the improved 
conditions. 

At the same time there have been commendable movements to 
restrict the volume of legislation. By constitutional provisions 
in many States the passage of special laws upon many subjects 
is forbidden, notably in the matters of granting charters of 
corporation and the government of cities, counties and other 
municipal divisions of the State. 

Yet the masses of trivial legislation, of statutes uncalled for 
by any public inconvenience or necessity, go on increasing, con- 
fusing the citizen, embarrassing the lawyer and perplexing the 
courts of justice with contradictions, inconsistencies, dilemmas 
and floods of verbal turgidity. 

Laws enacted one year are repealed the next, to give place to 
some new conception. Thespiritof conservatism dies out in the 
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fierce unrest of this busy age. Of these multitudinous strivings 
for change for the mere sake of change in our laws it may be 
said: ** Age cannot wither them, nor custom stale their infinite 
variety.”’ 

The history of the English law reveals change and growth, 
but growth by slow and deliberate processes; not the quick 
growth that produces the soft wood of the moist and heated 
tropics, but the slow accretions by which we obtain the hardy 
fiber of the oak or the supple strength of the yew, agrowth 
through years of storm and stress, roots deep sunk and sinking 
ever deeper into the soil, reaching out wider and wider, taking 
hold of rocks for greater firmness, tops rising ever higher above 
the undergrowth, with gnarls and knots indeed, but trunks that 
are sound at heart, and branches broad and green, and sheltering 
even in storm. 

The contemplation of the history of the system of English 
law which we inherit is to the lawyer a cause of enthusiasm and 
a lesson in conservatism. To trace the growth of this system 
from the earliest beginnings, from the protoplasmic cells, so to 
speak, of village and tribal customs among the primeval fens 
and forests of Saxony, or the bogs and crags of Jutland, on 
through centuries of progressive evolution upon English soil and 
under English skies until we see its mature development in that 
system of unenacted law which we call common law, is an 
employment well calculated to arouse the admiration and enthu- 
siasm of the lawyer and statesman as well as of the mere student 
of history. Modern scholars like Sir Henry Maine, Professor 
Austin, Doctor Stubbs and Professor Maitland, have done for 
the history of law what Darwin and his successors have done in 
the domain of biology. We know from discoveries in natural 
history how the horse, for instance, by process of evolution has 
developed from a shape no greater than a fox, with ungulous 
feet, over vast periods of progression, into the pleohippus of one 
geological age, the mesohippus of another, and the eohippus of 
a third, with a gradually increasing size and modifications in 
form and adaptability until it has attained its perfection in the 
stately beauty of the barb and the fleetness and docility of the 
modern racer. Remains of the primeval progenitors of this 
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genus brought to light by the hand of discovery in bone-caves 
and geological strata tell the story of its upward tendency 
through vast periods of geological history. 

So have the records of the old Germanic tribes, of their semi- 
barbarous successors in the conquest of Britain,— of Angles 
and Saxons and Danes and Franks and Normans, and finally of 
the composite English race,— records unearthed from the bone- 
caves of early literature, and from the dust-covered deposits of 
doom-books, statute rolls, court rolls, pipe rolls, patent rolls, 
assize rolls and original writs, revealed to us the evolution of 
the common law from the earliest trivial forms in tribal or vil- 
lage custom through ever advancing and expanding stages of 
progressive development, with the force of selection and adapta- 
bility always at work, until we see it the revered code of life 
and government for a great enlightened Christian nation, a code 
so compact with the principles of justice and liberty that it may 
well evoke the enthusiastic exclamation, ‘* esto perpetua!’’ with 
which its contemplation inspired the placid pen of Sir William 
Blackstone. 

Not only have laws in the restricted sense as rules of conduct 
so grown and developed by slow and gradual steps through cen- 
turies of national existence, but institutions of government and 
the machinery of justice have had similar courses of evolution- 
ary development. The courts of chancery and exchequer can be 
traced back to their beginnings as developments of procedure 
without warrant of legislative enactment. 

The common law is usually conceived to be the collection of 
rules and customs adopted in actual life among the people of the 
realm. It would be more correct to regard much of it as the 
result of judicial procedure and decision. The common law has 
developed without the pomp of legislative enactment, by the aid 
of what we know as “ legislation by the courts.’’ It is only 
necessary to study the history of judicial procedure to under- 
stand this. The celebrated work of Bracton, the first compre- 
hensive treatise on English law, is arranged under three heads : 
(1) Persons, (2) Things, (3) Actions. The relative amount 
of space required for a statement of the law upon these three 
heads is represented by the figures 7:91:356. More than three 
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times as many folios are required to set forth the law of pro- 
cedure as are needed to state the rights of persons and property, 
But this is true only in a categorical sense. Professor Maitland 
points out that Bracton’s chapters on the law of actions contain 
the most important elements of substantive English law, while 
his treatise on rights partakes more of the nature of a work on 
speculative jurisprudence. The King’s justices always disclaimed 
the power to make law; they asserted that their function was 
not to change but to improve — a disclaimer which, fortunately 
for our jurisprudence, must be disallowed. 

In considering the extension and improvement of jurisprudence, 
we have, therefore, two forces to which we can look,— one the 
power of direct legislation through constitutional representative 
assemblies, and the other the power of the courts by decision to 
extend old principles to new conditions. In the American 
Republic this latter power is extraordinarily great, because, by 
the arrangement of our system, the courts are vested with the 
final decision as to what is law and what is not law, and stands 
in a sense above the legislature, vested with the right of declar- 
ing void and setting aside the statutes passed by the legislature 
for any violation of constitutional restriction. In all matters, 
therefore, of constitutional construction and in the extension of 
constitutional principles by decision, the courts are for the time 
being supreme. Nor has the process of judicial legislation ceased 
upon matters other than constitutional. It is still in operation 
in every court of appellate jurisdiction. We need not lament 
the fact. The courts are apt to make better laws than the legis- 
latures, not, of course, in those departments of legislation 
that are administrative or governmental, but upon those subjects 
of general jurisprudence that form the great body of our sub- 
stantive law of life, conduct, business, and trade. Judge-made 
law is apt to be better because it is not violent nor revolutionary, 
because it is the result of the keenest and best trained thought 
striving for consistency, uniformity and stability, and is inspired 
by the principles of justice. The most carefully framed statute 
is apt to produce confusion, doubt and uncertainty, to the solving 
of which numerous appeals to judicial interpretation are neces- 
sary. One need only look at the cases that have arisen under 
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the statute of limitations and the statute of frauds to appreciate 
how difficult it is to draw a comprehensive act which shall be 
clear in expression and free from doubt in its application. 

I have said enough of the prolific tendency to legislate that 
prevails in our day. It remains to speak of such remedies as 
can be applied. 

It is useless to discuss fundamental changes in the constitution 
of parliamentary bodies. With all its defects our representa- 
tive system is the best the brain of man ever devised or his 
experience worked out. 

A lower house with membership frequently changing secures 
closeness of touch and sympathy with the people. The upper 
house secures the calmness and deliberation which are essential 
to guard against sudden and unreasoning popular prejudices, to 
give stability to our system of law, and in seasons of clamor and 
unrest to save the people from the folly of their own excitement 
and emotions. 

If representative bodies like our State legislatures are unable 
to deal with entire success with all the complicated and subtle 
questions that are presented for their consideration, how much 
less can it be expected that the masses of the people would be 
able to do so? Yet, we find some who seriously propose to 
relegate legislation to the body of the people, and by means of 
the system known as the referendum take the popular voice, not 
through the people’s chosen representatives, but from the direct 
votes of the people themselves. This is to abandon the system 
of representative government. Government by representation is 
a principle derived from the oldest custom of the Anglo-Saxon 
race. In Hucbald’s biography of S. Lebuin, a book written in 
the tenth century, is found this remarkable passage concerning 
the Saxons of the eighth century :— 

‘* Once every year at a fixed season, out of each local division 
and out of the three orders severally, twelve men were elected 
who, having assembled together in Mid-Saxony near the Weser 
at a place called Marko, held a common council, deliberating, 
enacting, and publishing measures of common interest, according 
to the tenor of a law adopted by themselves.” 

Historians of the English constitution trace the existence of 
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such a representative assembly through all the periods of na- 
tional existence. Whether the nation be Northumbrian, or 
Mercian, or East Saxon, or West Saxon, or all united in one 
English people, there is always the assembly, the council, the 
witenagemot, the parliament. And this is never a gathering of 
all the inhabitants, but a meeting of delegates, of men chosen, 
elected, on account of their prominence or wisdom or influence, 
to act for their respective constituencies. The witenagemot was 
what the word signifies — a meeting of the wise men. The sys- 
tem is one of representation, not of pure democracy. Our 
ancestors were sensible enough to know that the knowledge and 
temper and deliberation necessary to law-making were not to be 
found in the assembly of all the citizens. Upon this idea the 
government of England and her colonies is based. The Federal 
government of these United States and the government of all the 
States of the Union are based upon the same principle. To 
depart from it is impossible. To indulge in the practice of the 
referendum, except upon such matters as constitutional amend- 
ments, would tend to destroy confidence in our republican system 
and produce the highest degree of instability, subjecting the 
judgment of the uninformed and the passionate for that of the 
selected and responsible representatives. The operation of this 
practice is seen in the submission of constitutional amendments 
to the vote of the people. Very rarely, indeed, can wide popu- 
lar interest be aroused over such an election; the vote is always 
light; and the discussion usually is confined to perfunctory 
newspaper editorials and to those who take unusual interest in 
public affairs. The masses of the people are very willing to 
exercise the right of suffrage in the choice of representatives, 
but in the making of laws and constitutions they are mostly con- 
tent to confide in the wisdom and work of others. The most 
pertinent argument against the proposition to establish the sys- 
tem of legislation by the ‘* initiative and referendum ”’ is found 
in the fact that the people do not desire to make their own 
laws. They want them made by their representatives. 

We do not want the system changed; it is only necessary that 
our legislative bodies shall be controlled, restrained and regu- 
lated by a proper sense of the solemnity and responsibility that 
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pertain to the power they exercise; that they shall learn to 
respect the wisdom of conservatism, to value stability more than 
experiment. 

The extension of the practice of holding only biennial sessions 
of State legislatures,—a practice prevalent now in more than 
thirty States, — will do much to decrease the amount of legisla- 
tion. Itis to be hoped that the system may be extended to other 
States. 

There is room for improvement also in the quality of the men 
selected as members of the State legislatures. Too much regard 
is paid to political qualifications and not enough to legislative 
ability. “This is not the fault of the citizens; very often they 
get the best obtainable. There is a great failure on the part of 
men who are especially qualified by education and attainments 
to do their whole duty to the State by serving in the legislative 
bodies of the State and the city. I have observed that the peo- 
ple prefer to choose high-class public agents when they can get 
them. But the scholars and lawyers best qualified to guide and 
restrain legislation very rarely are willing to give their time to 
public service in the legislature. On rare occasions they will 
come forth and serve the State with great zeal and benefit; but 
usually they confine their activity to criticising what less compe- 
tent men have done. We need a larger contribution of the time 
and brains of our abler business men and lawyers, both in State 
legislatures and in the common councils of cities. Their expert 
knowledge and conservative habits will strike the enacting clause 
out of many a useless bill that otherwise would drift through on 
the tide that is more easy to float with than to stem. We need 
more legislators with moral and legal backbone to stand up 
against all propositions that lack positive utility. 

Public discussion, disclosing the harm that is resulting and 
must result from excessive and useless legislation, will be useful 
by awakening public sentiment and extending its influence to the 
membership of the legislatures. 

In this work the Bar, always foremost in all that pertains to 
good government, can render most valuable service. They per- 
haps more than any other class are charged with responsibility 
in this matter; for it pertains directly to their own especial 


id 

ie 

: 

| 

Fy 


31 AMERICAN LAW REVIEW. 


716 


province. It was with the hope that I might secure the attention 
of the Bar of America to the reform of this evil—a reform 
which I have in my official capacity tried to effect in the legisla- 
tion of my own State,— that I have chosen this subject for your 
consideration. 

In a large degree the faulty construction of our statutes is 
due to the legal profession ; for there is no doubt that they are 
mostly framed by lawyers. But they are prepared in most 
instances by attorneys specially employed for particular objects, 
which being accomplished, little regard is paid to their relation 
to kindred laws or to their effect upon the general body of juris- 
prudence. The author of one bill proceeds to make a modifica- 
tion of the law which will effect his client’s purpose, and takes 
no note of any others that may be striving for the amendment 
of the same law in other respects. So that there is no concert 
of purpose, no consultation, no consistency in style or in the use 
of legal expressions. There is needed a higher sense of respon- 
sibility among lawyers who engage in the drafting of bills at 
private solicitation; and there ought to be a more censorious 
attitude among legislators towards propositions for legislation 
that emanate from private sources. 

I do not wish to enter the controversy which divides the par- 
tisans of codification and its opponents. It is a fairly debatable 
question whether it is better to have the body of the law com- 
prised within a written code, or existing in the infinite mass of 
common law modified by miscellaneous and occasional statutory 
amendments. If our command of legal expression were sufti- 
ciently complete and precise, our knowledge exhaustive, and our 
knack of classification equal to that of the scientist,we might safely 
venture upon the reduction to written statutes of many subjects 
of general law. But, as has been shrewdly said by Sir Henry 
Maine, until we can produce a perfect statute, it is idle to expect 
a complete code. Half of the terror that would be inspired by 
the rude activity of the legislative propensity of the day is taken 
away by the reflection that there are few statutes of novel 
application which will stand the test of judicial criticism. 

In this land of written constitutions, the Bar are especially 
trained in the application of constitutional tests to acts of Con- 
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gress and statutes of the States. Constitutional and statutory 
construction engages much of the attention of our courts, and 
we have developed a fine ability to analyze, compare and apply, 
as well as to annul, the work of our legislators. It is remark- 
able, that with this experience and skill in the interpretation of 
statutes, we have not developed a corresponding proficiency in 
drafting acts of legislation. 

Whatever we may do with reference to codification of general 
acts, we find it necessary very frequently to codify our statutes. 
The great number of supplements and amendments that are 
passed from year to year so obscure the original text that a 
revision or some similar reduction towards order and simplicity 
is necessary every few years. In New Jersey, since 1875, 
there have been four authorized publications of the general laws, 
under the various titles of ‘* Revision,’’ ‘‘ Revised Statutes,”’ 
‘¢ Supplement to the Revised Statutes,’’ and ‘* General Statutes.”’ 
In that period the mass of general statutes has grown from one 
volume of about 900 pages to the three large octavos containing 
over 3,000 pages. 

At the present time, so great is the dissatisfaction of the Bench 
and Bar, that special commissions of eminent lawyers have been 
appointed by the executive under legislative sanction to revise 
and codify anew the most important titles, with a view of reduc- 
ing and clarifying the confused mass of enactments that have 
been piled upon the original text. This service is rendered with- 
out compensation out of a sense of public duty, a fact worthy to 
be recorded to the credit of the Bar of New Jersey. This will 
serve the double purpose of improving present conditions and 
warning against further excess. It distinctly recognizes the fact 
that the help of skilled men working on lines of public and not 
of private interest must be called in to aid the legislature when 
accurate and skillful revision is wanted. 

If that practice can be extended so as to haveevery bill receive 
the careful revision of a trained draftsman, the gain in simplicity, 
stability and diminution of litigation will be enormous. 

It is not to be expected that the high degree of knowledge, 
skill and care necessary to the revision or codification of any title 
of the general statutes, can be always obtained among the mem- 
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bers of a legislature, busy as they generally are with matters of 
more or less political importance. Such work should be pre- 
pared with the thorough-going care and pains that pertain to the 
library and the study rather than amid the turmoil and excite- 
ment of a legislative session. It should be ready in advance of 
the assembling of the legislature, and carefully compared, re- 
vised and considered by several hands. Only a special commis- 
sion can do this. It is to be noted that Congress has provided 
for such a commission to revise the criminal and penal statutes 
of the United States. 

A censor of bills is not permissible under our system of legis- 
lation, but there can be a rule of public opinion, a sentiment of 
prudence and conservatism that will enable every legislator to 
reject all measures not properly revised and corrected, all 
measures that have no positive public necessity to justify their 
adoption. It ought not to be enough that a proposed law does no 
harm; it should be required of it that it shall have the quality 
of positive benefit in order to justify its enactment. 

There are some principles of legislative policy that are so plain 
and safe that they need only to be stated to be approved. 

Make sure that the old law is really deficient. Be careful to 
consider whether the inconvenience arising from the deficiency 
of the old law is of enough importance to deserve an act of the 
legislature to cure it. 

Be careful that the remedy be not worse than the disease. 
Avoid experiments in law-making, especially if recommended 
by men or parties who are void of knowledge or wanting in 
respect for established customs. 

Do not go on the idea that the world is out of joint and you 
were born to set it right. 

Observe accuracy in the use of language, and avoid the use of 
ambiguous expressions. 

It is one of the just criticisms of our jurisprudence that it has 
not a technical vocabulary by which legal conceptions can be 
expressed with as much accuracy as naturalists distinguish genera 
and species. ; 

This is not a topic that will enlist the enthusiasm of political 
conventions, or awaken the energies of popular masses. It lacks 
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the elements that attract those who are fond of exciting and spec- 
tacular issues. It belongs to that class of public service that 
requires infinite pains and infinite patience. It is a contest against 
an easy-going tendency, not an appeal for some soul-stirring 
principle of liberty. This reform cannot be demanded at the 
point of the sword as the barons at Runnymede compelled the 
granting of the Great Charter. There is no Independence Hall, 
no Liberty Bell, no Emancipation Proclamation, no loyal senti- 
ment to rally the people. And yet, as Madison said, an irregu- 
lar and mutable legislation is not more an evil in itself than it is 
odious to the people. 

A realization of this fact will give us legislators more careful 
to guard against frequent and unnecessary changes. I would I 
could impress upon the members of the American Bar a deeper 
sense of the duty they owe to their States in the assumption of 
political service. There is no higher satisfaction in life than 
the consciousness of having done one’s duty, even though it be in - 
obscure and unnoted service. Such a field is open and the need is 
urgent. I would not desire to advise any to disregard the ordi- 
nary honorable methods of political work through party organi- 
zations. The political parties comprise the great mass of the 
people, and through them the best results can be accomplished. 
The purely academic citizen never does much but criticise. He 
does not go down among the masses of the people to learn their 
habits and thoughts and how they must be managed and taught 
and led into ways of political sense and wisdom. Yetasystem of 
law in order to be most beneficent must accord with popular com- 
mon sense. The Athenians intrusted Solon with the sole and ab- 
solute power of revising the constitution and laws of Athens, yet 
he confessed that he had not given to them the laws best suited 
to their happiness but those most tolerable to their prejudices. 
Perhaps that is why Solon is known as a very wise man. 

This subject is not new to the members of this association; it 
has been discussed with great ability at former annual meetings. 
But the quantity of slipshod and unnecessary legislation has 
gone on increasing. It may be that this evil is like some 
diseases, — it must get worse before it can get better. Surely, 
the disease of excessive law-making has reached a degree of 
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intensity sufficiently bad to justify an expectation of reaction. 
The disapproval of more than five hundred passed bills by the 
Governor of one State and of ninety by another in the present 
year has served to call general attention to the subject in a very 
marked manner. The creation and maintenance of a strong 
public sentiment in favor of greater care and conservatism in 
legislation will tend more powerfully than any other element to 
check the evil. But that sentiment must be perpetual. More 
things than liberty are preserved only at the price of eternal 
vigilance. It is time that universal war should be made by the 
Bench, the Bar, and all orders of intelligence upon the notion 
that every misfortune, every inconvenience can be cured by a 
law. The rules of business, the laws of trade, the operations of 
natural Jaws and processes, the qualities of human nature, the 
recurrence of the seasons, misfortune, sickness, death, the ten 
commandments,— all these and many others are beyond the 
proper realm of legislative dabbling; yet many people seem to 
think that a simple act of Congress or of a State legislature can 
change them all. 

Let us continue our labors for uniformity of law upon proper 
topics, for simplicity of procedure, for better legal education, 
for international arbitration; and at the same time let us strive | 
to increase the spirit of careful conservatism which is the best 
preservative of good, to cry a continual alarm against trifling 
with the deep-laid foundations of our jurisprudence, and to pre- 
serve for our laws that sentiment of reverence and respect which 
hitherto has so distinguished the Anglo-Saxon race. 
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THE FEDERAL ANTI-TRUST LAW AND ITS JUDICIAL 
CONSTRUCTION.! 


To the American Bar Association: 


The Committee on Jurisprudence and Law Reform beg leave 
to present the following report :— 


At the meeting of the association at Saratoga in August, 1894, 
the following resolution was adopted :— 


‘¢ Resolved, That the Committee on Jurisprudence and Law. 
Reform be requested to submit to the association at its next 
annual meeting a report comprising, first, a succinct history of 
the operation to date of the act of Congress commonly known 
as the Anti-Trust law, with such comments on its success and 
usefulness as seem to be pertinent; and, second, if itis believed 
by the committee that any additional legislation within the 
constitutional power of Congress would increase the effective- 
ness of the act or improve modes of procedure under it, such 
suggestion as shall seem to them advisable.on that subject.’’ 


No report has yet been made by our predecessors upon this 
committee, and we deem it proper, therefore, to take up the 
question in the light of recent history. 

As a matter of convenience we copy the act in question, 26 
U.S. Statutes at Large, p. 209 :— 


647. An To Protect Trape AGarinst UNnLAw- 
FUL RestRAINTS AND MONOPOLIES. 

‘* Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled : 

‘* Section 1. Every contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of trade or commerce 
among the several States, or with foreign nations, is hereby 


1 Report of the Committee on Juris- to the American Bar Association, at 
prudence and Law Reform, presented Cleveland, Ohio, August 25, 1897. 
VOL. XXXI. 46 
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declared to be illegal. Every person who shall make any such 
contract or engage in any such combination or conspiracy, shall 
be deemed guilty of a misdemeanor, and, on conviction thereof, 
shall be punished by fine not exceeding five thousand dollars, or 
by imprisonment not exceeding one year, or by both said pun- 
ishments, in the discretion of the court. 

** Sec. 2. Every person who shall monopolize, or attempt to 
monopolize, or combine or conspire with any other person or 
persons, to monopolize any part of the trade or commerce among 
the several States, or with foreign nations, shall be deemed guilty 
of a misdemeanor, and, on conviction thereof, shall be punished 
by fine not exceeding five thousand dollars, or by imprisonment 
not exceeding one year, or by both said punishments, in the 
discretion of the court. 

** Sec. 8. Every contract, combination in form of trust or 
otherwise, or conspiracy, in restraint of trade or commerce, in 
any Territory of the United States or of the District of Columbia, 
or in restraint of trade or commerce between any such Territory 
and another, or between any such Territory or Territories and 
any State or States or the District of Columbia, or with foreign 
nations, or between the District of Columbia and any State or 
States or foreign nations, is hereby declared illegal. Every per- 
son who shall make any such contract or engage in any such 
combination or conspiracy, shall be deemed guilty of a misde- 
meanor, and, on conviction thereof, shall be punished by fine not 
exceeding five thousand dollars, or by imprisonment not exceed- 
ing one year, or by both said punishments, in the discretion of 
the court. 

** Sec. 4. The several Circuit Courts of the United States are 
hereby invested with jurisdiction to prevent and restrain viola- 
tions of this act; and it shall be the duty of the several district 
attorneys of the United States, in their respective districts, under 
the direction of the attorney-general, to institute proceedings in 
equity to prevent and restrain such violations, Such proceedings 
may be by way of petition setting forth the case and praying 
that such violation shall be enjoined or otherwise prohibited. 
When the parties complained of shall have been duly notified of 
such petition the court shall proceed, as soon as may be, to the 
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hearing and determination of the case; and pending such petition 
and before final decree, the court may at any time make such 
temporary restraining order or prohibition as shall be deemed 
just in the premises. 

‘¢ Sec. 5. Whenever it shall appear to the court before which 
any proceeding under section four of this act may be pending, 
that the ends of justice require that other parties should be 
brought before the court, the court may cause them to be sum- 
moned, whether they reside in the district in which the court is 
held or not, and subpoenas to that end may be served in any dis- 
trict by the marshal thereof. 

‘* Sec. 6. Any property owned under any contract or by any 
combination, or pursuant to any conspiracy (and being the sub- 
ject thereof) mentioned in section one of this act, and being 
in the course of transportation from one State to another, or to 
a foreign country, shall be forfeited to the United States and 
may be seized and condemned by like proceedings as those pro- 
vided by law for the forfeiture, seizure and condemnation of 
property imported into the United States contrary to law. 

‘¢ Sec. 7. Any person who shall be injured in his business or 
property by any other person or corporation by reason of any 
thing forbidden or declared to be unlawful by this act, may sue 
therefor in any Circuit Court of the United States in the dis- 
trict in which the defendant resides or is found, without respect 
tothe amount in controversy, and shall recover threefold the 
damages by him sustained, and the cost of suit, including a 
reasonable attorney’s fee. 

‘“*Sec 8. That the word ‘person’ or ‘persons,’ wherever 
used in this act, shall be deemed to include corporations and 
associations existing under or authorized by the laws of either 
the United States, the laws of any of the Territories, the laws 
of any State, or the laws of any foreign country. 


*¢ Approved, July 2, 1890.”’ 


I. 


We may first notice the line of decisions which have been 
made in cases where it has been sought to apply the prohibitions 
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of this statute to the organization or conduct of manufacturing 
and commercial enterprises in the several States. 

In the case of the American Biscuit Company v. Klotz,' the 
Circuit Court of the United States for the Eastern District of 
Louisiana, Pardee and Billings, JJ., cited the statute in question, 
and declined to appoint a receiver on the prayer of the plaintiff 
company, which appeared to the court to be a monopoly of 
thirty-five bakeries in twelve different States. This refusal to 
appoint seems to have been based on the doctrine that the court 
had a sound discretion in the premises, and did not care to 
exercise its power in such a case. 

In the case In re Greene,’ which came up before Mr. Justice 
Jackson at Circuit, Greene applied, in Ohio, for a writ of habeas 
corpus to release him from the custody of the United States 
marshal, by whom he was held under a warrant of a United 
States commissioner, awaiting an order for his removal to the 
District of Massachusetts, to answer an indictment for an alleged 
violation of the act in question. Mr. Justice Jackson held that 
Congress did not intend by this statute to declare that the ac- 
quisition by a State corporation, known as the Distilling and 
Cattle Feeding Company, of so large a part of any species of 
property as to enable the owners to control the traffic therein 
among the several States, constituted a criminal offense: and 
the conclusion was that the allegations of the indictment, as to 
fixing price, and as to monopoly and restraint of trade, were 
insufficient, and petitioner was discharged. 

In Dueber Watch Case Manufacturing Company v. E. Howard 
Watch & Clock Co.’ the action was to recover damages alleged 
to have been caused by acts done in violation of the statute we 
are now considering, and it was held by Judge Coxe, sitting in 
the Circuit Court for the Southern District of New York, that 
the action could not be maintained when the complaint failed to 
show that the plaintiff was engaged in interstate commerce; and 
that no such showing was made by an averment that plaintiff was 
engaged in manufacturing watch cases throughout all the States 
of the United States and in foreign countries. It was further 
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held that an agreement by a number of manufacturers and deal- 
ers in watch cases, to fix an arbitrary price on their goods, and 
not to sell the same to any persons buying watch cases of plaintiff, 
was not in violation of the statute; and a complaint which avers 
only these facts, without averring the absorption of, or the inten- 
tion to absorb or control the entire market, or a large part 
hereof, states no cause of action. 

After some further proceedings this cause went to the Circuit 
Court of Appeals,' where the views of the lower court were 
sustained, Wallace J., dissenting. 

In United States v. Patterson,’ it was held by Judge Putnam, 
in the Circuit Court for the District of Massachusetts, consider- 
ing an indictment under this statute for restraint of trade among 
the several States, and monopolizing the same, that in an indict- 
ment under this act it is not sufficient to declare in the words of 
the statute, but the means used must be set out, so as to enable 
the court to see that they are illegal. It was further held that 
the words, *‘ Trade and Commerce,’’ as used in the act, are 
synonymous; that the use of both terms in the first section does 
not enlarge the meaning of the statute beyond that employed in 
the common law expression, ‘‘ contract in restraint of trade,’’ as 
they are analogous to the word monopolies used in the second 
section of the act; that this word is the basis and limitation of 
the statute, and hence, an indictment must show a conspiracy, 
in restraint, by engrossing or monopolizing or grasping the 
market; and it was not sufficient simply to allege a purpose to 
drive certain competitors out of the field by violence, annoyance, 
intimidation or otherwise. 

In same case,’ further rulings were made, which, however, 
do not seem to throw light upon the questions in hand in this 
report. 

In United States v. E. C. Knight Co.,‘ it was held by Judge 
Butler, sitting in the Circuit Court for the Eastern District of 
Pennsylvania, that a combination, whose object is to enable a 
single company to monopolize and control the business of refin- 


1 66 Fed. Rep. 637. 3 59 Fed. Rep. 280. 
2 55 Fed. Rep. 605. « 60 Fed. Rep. 306. 
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ing and selling sugar, by buying up all competing concerns in the 
United States, is not in violation of this statute, for it constitutes 
no restriction upon or monopoly of commerce between the 
States, but at most only makes it possible for the promoters of 
the combination to restrict or monopolize such commerce should 
they so desire. This case being taken by appeal to the Circuit 
Court of Appeals for the Third Circuit, the decision was 
affirmed, and reference was made to the decision of Justice Jack- 
son in the case of Greene, cited above. The case having been 
further taken by appeal to the Supreme Court of the United 
States, was again affirmed,! it being held that the monopoly and 
restraint denounced by the act are the monopoly and restraint 
of interstate and international trade and commerce, and not a 
monopoly in the manufacture of a necessity of life, as assumed 
on the record. | 

We presume it may be considered as settled that the purchase 
of sugar refineries in different States of the country, or the pur- 
chase of stock in the companies operating such establishments, 
in such a way as to largely control this special manufacture, 
does not essentially involve a monopoly or restraint of interstate 
or international commerce within the meaning of the statute 
now under consideration. 

In Pidock v. Harrington,’ a suit in equity was brought against 
a number of defendants, praying for an injunction and an account- 
ing, on the ground that the defendants had conspired to ruin 
complainant’s business as a commission merchant and dealer in 
live stock. The action was based upon the act of Congress now 
in question. Judge Coxe, in sustaining a demurrer, agreed with 
the decision in Blindell v. Hagan,* to the effect that a suit in 
equity of this kind could only be brought by the United States. 

In Lowenstein v. Evans,‘ it was held by Judge Simonton that 
the act of Congress in question is not applicable to the case of 
a State which by its law assumes an entire monopoly of the 
traffic in intoxicating liquors, a State being neither a person nor 
a corporation within the meaning of the act of Congress. 


1156 U.S. 1. 3 54 Fed. Rep. 40. 
2 64 Fed. Rep. 821. 4 69 Fed. Rep. 908: 
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In the admiralty case of The Charles E. Wisewall,'! Judge 
Coxe held that one who requests and accepts the services of a 
tug for towing purposes, cannot escape paying the reasonable 
value of the services rendered, on the ground that the tug owners 
are members of an association which was claimed to be illegal 
and yoid under the act of July 2d, 1890. The learned judge 
remarked, that ‘‘ the courts have found it very difficult to apply 
the indefinite generalities of this act to the facts of. any given 
case.”’ 

In Greer v. Stoller,? it was held by Judge Philips, that a bill 
by members of a business exchange to enjoin the board of 
directors from enforcing against them certain by-laws of the 
association, on the ground that the same are illegal, as being in 
restraint of trade and commerce, cannot be based upon the act 
of Congress of July 2d, 1890; the right to bring a suit for in- 
junction being limited in that statute to actions on behalf of the 
government. 

In U. S. v. Addyston Pipe Company,’ Judge Clark pointed 
out that the act of Congress in question does not and cannot 
affect any monopoly or contract in restraint of trade, unless it 
interferes directly and substantially with interstate commerce or 
commerce with foreign nations. The learned judge further 
pointed out, that in a suit under this statute by the United States, 
the court is not concerned with any case between private persons 
or corporations where the jurisdiction would depend on other 
circumstances. He further held that where several corporations 
engaged in the manufacture of cast iron pipe, form an associa- 
tion, whereby they agree not to compete with each other in 
regard to work done or pipe furnished in certain States and 
Territories, and, to make effectual the objects of the association, 
agreed to charge a bonus upon all work done and pipe furnished 
within those States and Territories, which bonus was to be added 
to the real market price of the pipe sold by those companies, 
such a combination was not a violation of the act of Congress 
in question, as it affected interstate commerce only incidentally. 


1 74 Fed. Rep. 802. 3 78 Fed Rep. 712. 
2 77 Fed. Rep. 1. 
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II. 


We may next consider the line of decisions in which the 
application of this statute has been considered in cases of strikes, 
boycotts and other labor troubles. 

In Blindell v. Hagan, cited above,! the complaint was of a 
combination to unlawfully prevent the shipping of a crew for a 
vessel plying between New Orleans and Liverpool. 

The court had jurisdiction by reason of citizenship, the com- 
plainants being aliens and the defendants citizens of the State of 
Louisiana, The injunction was granted by the late Judge Bill- 
ings under this jurisdiction, to prevent an unlawful and injurious 
interference with the business of the complainants. The injunc- 
tion had also been claimed under the provisions of the act of 
Congress in question, but the learned judge remarked in regard 
to this point as follows :— 

** The injunction has been asked for, first, under the act of 
1890, 26 Statutes at Large, p. 209, known as an act to protect 
trade and commerce against unlawful restraints and monopolies, 
This act makes all combinations in restraints of trade or com- 
merce unlawful [referring, doubtless, to interstate or interna- 
tional commerce], and punishes by fine or imprisonment, and 
authorizes suits for triple damages for its violation; but it gives 
no new right to bring a suit in equity, and a careful study of the 
act has brought me to the conclusion that suits in equity or in- 
junction suits by any other than the government of the United 
States, are not authorized by it.” 

This decision of Judge Billings was affirmed by the Circuit 
Court of Appeals, same case,’ in which the decision of the lower 
judge was sustained for the reasons given in its opinion. We 
may conclude, therefore, that, so far as this decision may settle 
the question, the act of Congress in question does not under- 
take to confer any right upon any litigant except the United 
States to file a proceeding for an injunction. 

The next case in order of time in which the statute in question 
appears to have been passed upon, is that of the United States 
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v. The Workingmen’s Amalgamated Council and others,! 
where Judge Billings held that an injunction would lie, under the 
provisions of this act, against a large number of labor associa- 
tions, whose combination and strike, and whose unlawful acts, in 
pursuance of this combination, had paralyzed the interstate and 
international commerce of New Orleans. 

In view of the recent decision of the Supreme Court of the 
United States in the case of Trans-Missouri Traffic Association,” 
it may be interesting to quote a few words from the opinion of 
Judge Billings. It does not seem to have occurred to Judge 
Billings that the restraint of trade mentioned in the act of Con- 
gress of 1890 applied to lawful restraint as well as unlawful. 
After reciting the peculiar facts before him, the learned judge 
said :— 

‘*The question simply is, do these facts establish a case 
within the statute? It seems to me this question is tantamount 
to the question, could there be a case under the statute? It is 
conceded that the labor organizations were at the outset lawful. 
But when lawful forces are put into unlawful channels, 7. e., 
when lawful associations adopt and further unlawful purposes 
and do unlawful acts, the associations themselves become unlaw- 
ful. The evil, as well as the unlawfulness, of the act of the 
defendants, consists in this: that, until certain demands of theirs 
were complied with, they endeavored to prevent, and did pre- 
vent, everybody from moving the commerce of the country. 
What is meant by ‘ restraint of trade’ is well defined by Chief 
Justice Savage in People v. Fisher. He says: — 

‘** The mechanic is not obliged by law to labor for any par- 
ticular price. He may say that he will not make coarse boots 
for less than one dollar per pair; but he has no right to say that 
no other mechanic shall make them for less. Should the jour- 
neymen bakers refuse to work unless for enormous wages, which 
the master bakers could not afford to pay, and should they 
compel all journeymen in the city to stop work, the whole popu- 
lation must be without bread; so of journeymen tailors or 
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mechanics of any description. Such combinations would be 
productive of derangement and confusion, which certainly must 
be injurious to the trade.’ ”’ 

**It is the successful effort of the combination of the defend- 
ants to intimidate and overawe others who were at work in con- 
ducting or carrying on the commerce of the country, in which 
the court finds their error and their violation of the statute. 
One of the intended results of their combined action was the 
forced stagnation of all the commerce which flowed through 
New Orleans. This intent and combined action are none the 
less unlawful because they included in their scope the paralysis 
of all other lawful business within the city as well. 

‘* For these reasons I think the injunction should issue.’’ 

This decision was affirmed by the Circuit Court of Appeals 
for the Fifth Circuit, and the opinion is reported in the case of 
the Workingmen’s Amalgamated Council of New Orleans v. 
United States.! In its decision the Appellate Court held that the 
bill exhibited was clearly within the act of 1890, although it did 
not think it necessary to anticipate the further progress and final 
hearing of the case by an expression of views ‘‘as to the full 
scope and sound construction of this recent and important 
statute.’’ 

In Waterhouse v. Comer,? Judge Spear, of the Southern Dis- 
trict of Georgia, remarked, that a rule of the Brotherhvod of 
Locomotive Engineers, there considered, was a rule or agreement 
in restraint of trade or commerce, which would, if enforced, 
violate the act of Congress of July 2, 1890, known as the 
** Sherman Anti-Trust Law.” 

In United States v. Patterson,* already cited, Judge Putnam, 
of the Second Circuit, expressed the opinion, by way of illus- 
tration simply, that Congress did not intend, by this act of 1890, 
to extend the jurisdiction of the courts of the United States to 
strikes or boycotts which might interfere with interstate or in- 
ternational commerce by violence or intimidation. It may be 
suggested, however, that this expression of Judge Putnam’s 
views, arguendo, was not intended to amount to a decision of 
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that special question, and in any event it may be considered as 
overruled. 

In United States v. Elliott,! Judge Thayer granted an injune- 
tion against certain persons claiming to be a labor organization, 
and who appeared to be conspiring to impede interstate com- 
merce; and in the same case,? the demurrer was overruled by 
Judge Philips of the Western District of Missouri. 

In Thomas v. Cincinnati &c. Railway Co.,* one Phelan was 
punished for contempt for violating an injunction, and the act 
of Congress in question was cited in support of the proposition 
that the acts of Phelan had been unlawful. The opinion, which 
was delivered by Judge Taft, seems to have been concurred in 
by Judge Lurton, and both judges appeared to have agreed in 
doubting the correctness of Judge Putnam’s dictum in the case 
of Patterson, already alluded to. 

The ruling that a labor combination to paralyze interstate com- 
merce is unlawful under the act of Congress which we are now 
discussing, was also made by Judge Baker sitting in the Circuit 
Court for the District of Indiana, in the case of the United 
States v. Agler,‘ by Judge Grosscup of the Northern District of 
Illinois in a charge to the grand jury,> and by Judge Morrow of 
the Northern District of California, in a similar charge.® 

In United States v. Debs,’ two proceedings were taken up 
together for violation of injunctions which had been issued, the 
one on complaint of the United States, and the other on the 
petition of the receivers of a railway company, and the parties 
thus proceeded against were sentenced to imprisonment, Judge 
Woods holding that the act of July 2, 1890, applied to the 
questions involved, and could thus be enforced. 

This decision, so far as the case of the United States was 
concerned, was brought before the Supreme Court of the United 
States by an application for a writ of habeas corpus, and the de- 
cision upon this application is found in the case In re Debs, 
petitioner, original. In refusing the application, the Supreme 


1 62 Fed. Rep. 801. 5 62 Fed. Rep., p. 828. 
2 64 Fed. Rep. 27. 6 62 Fed. Rep., p. 840. 
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Court based its decision upon the general competency of the 
government to prevent the obstruction of interstate commerce, 
or the carrying of mails, and did not pass directly upon the 
effect of the act of July 2,1890. Concerning this matter, the 
language of the court is as follows :— 

‘¢ We enter into no examination of the Act of July 2, 1890,! 
upon which the Circuit Court relied mainly to sustain its juris- 
diction. It must not be understood from this, that we dissent 
from the conclusions of that court in reference to the scope of 
the act, but simply that we prefer to rest our judgment on the 
broader ground which has been discussed in this opinion, beliey- 
ing it of importance that the poe underlying it should be 
fully stated and affirmed.”’ 

In United States v. Cassidy,’ J dite Morrow, of the Northern 
District of California, in a charge to the jury, applied the 
prohibitions of the act of July 2, 1890, to a combination or 
conspiracy of strikers to interrupt and restrain interstate com- 
merce. 


II. 


We may now consider the interpretation of the act as applied 
to the business of transportation and especially by railway com- 
panies. 

In United States v. Trans-Missouri Freight Association,’ the 
Circuit Court of Appeals for the Eighth Circuit, affirming the 
Circuit Court, held, in the matter of the agreement under con- 
sideration, that the act of Congress of July 2, 1890, must be 
read in the light of general laws in force at the time of its enact- 
ment; that where Congress adopts or creates a common law 
offense, and ‘in doing so uses terms which have acquired a well 
understood meaning by judicial interpretation, the presumption 
is that the terms were used in that sense; that courts may prop- 
erly look to prior decisions interpreting them for the meaning of 
the terms, and the definition of the offense, where there is no 
other definition in the act; and that, therefore, the contracts, 
combinations in the form of trusts or otherwise, and conspiracies 
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in restraint of trade declared to be illegal by the act in auestion 
with respect to interstate and international commerce, are the 
contracts, combinations and conspiracies in restraint of trade that 
had been declared by the courts to be against public policy and 
void under the common law before the passage of this act of 
1890. 

The court further declared that the test of the validity of 
such contracts or combinations is not the existence of restriction 
upon competition imposed thereby, but the reasonableness of that 
restriction under the facts and circumstances of each particular 
case. If, therefore, the contract or combination appears to have 
been made for a just and honest purpose and the restraint upon 
trade is not specially injurious to the public, and is not greater 
than required for the protection of the legitimate interest of the 
party in whose favor the restraint is imposed, the contract or 
combination is not illegal. 

The traffic agreement in question in that case was held to be a 
reasonable one. The decision was rendered by Judge Sanborn, 
with whom Judge Thayer concurred, while Judge O. P. Shiras, 
of the Northern District of Iowa, dissented. The case was taken 
to the Supreme Court of the United States, and became the sub- 
ject of animated discussion and dissent. Five judges of that 
learned tribunal united in an opinion reversing the decrees of the 
Circuit Court of Appeals, and of the Circuit Court for the Dis- 
trict of Kansas, in which the case originated. 

The main point of the decision thus rendered by the majority 
of the court is, that the prohibitory provisions of the act of 
July 2, 1890, apply to all contracts in restraint of interstate or 
foreign trade or commerce, without exception or limitation, and 
are not confined to those in which the restraint is unreason- 
able. The doctrine thus formulated was vigorously combated 
in the dissenting opinion of Mr. Justice White, with whom 
concurred Mr, Justice Field, Mr. Justice Gray and Mr. Justice 
Shiras. 

It is stated in the dissenting opinion, page 344, that two propo- 
sitions were conceded in the case by the majority of the court, 
as well as by the minority, ‘* one of law and the other of fact: 
first, that only such contracts as unreasonably restrain trade are 
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violative of the general law; and, second, that the particular 
contract here under consideration is reasonable, and, therefore, 
not unlawful, if the general principles of law are to be applied 
to 

The dissenting opinion then proceeds to argue that the act of 
Congress in question is declared by its title to be an act to pro- 
tect trade and commerce against unlawful restraints and monop- 
olies, and that the intention of Congress must have been to pro- 
hibit only such contracts in restraint of trade or commerce as 
were considered unreasonable at common law, thus applying the 
doctrine of the common law to interstate or international trade 
or commerce. 

An elaborate argument for a rehearing was presented to the 
court, but a rehearing was refused. 

In Prescott & Arizona Central Railroad Company v. Atchison, 
&c. Railroad Co.,' it was held by Judge Lacombe, of the 
Second Circuit, that a contract by which a railroad company 
arranges with another to the exclusion of still others for the 
interchange of passengers and freight by through tickets and 
bills of lading, is not a contract in unlawful restraint of trade 
within the meaning of the act of Congress of July 2, 1890. The 
contract concerned interstate business, and the learned judge 
followed the decision in the case of the Trans-Missouri Freight 
Association by the Circuit Court of Appeals. The decision of 
the Supreme Court, alluded to above, had not then been ren- 
dered. 

In the case of United States v. Joint Traffic Association,’ Judge 
Wheeler, of the District of Vermont, sitting in New York, held 
that a combination of railroad companies into joint traffic asso- 
ciations, under articles of agreement by which each road carries 
the freight each may get over its owh line, at its own rate and 
has the earnings to itself, though providing proportional rates 
or proportional division of traffic, is not in violation of the act of 
1890 against unlawful restraints and monopolies. This decision 
was also rendered before the decision of the Supreme Court, 
above cited. 


1 73 Fed. Rep. 438. 2 76 Fed. Rep. 895. 
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IV. 


It may not be considered irrelevant to refer in passing 
to sections 73 to 77, inclusive, of the Tariff Bill of August 
27th, 1894.1 By section 73 it is provided ‘* that every com- 
bination, conspiracy, trust, agreement or contract is hereby 
declared to be contrary to public policy, illegal and void, 
when the same is made by or between two or more persons 
or corporations, either of whom is engaged in importing any 
article from any foreign country into the United States, and when 
such combination, conspiracy, agreement or contract is intended 
to operate in restraint of lawful trade or free competition in law- 
ful trade or commerce, or to increase the market price in any 
part of the United States of any article or articles imported or 
intended to be imported into the United States; or of any manu- 
facture into which said article enters or is intended to enter. 
Every person who is or shall hereafter be engaged in the importa- 
tion of goods or any commodity from any foreign country in 
violation of this section of this act, or who shall combine or con- 
spire with another to violate the same is guilty of a misdemeanor, 
and on conviction thereof in any court of the United States, such 
persoh shall be fined in a sum not less than $100 and not exceed- 
ing $5,000, and shall be further punished by imprisonment in the 
discretion of the court for aterm not less than three months, nor 
exceeding twelve months.”’ 

By the following sections above cited, jurisdiction is conferred 
on the several Circuit Courts of the United States to prevent and 
restrain violations of section 73; and provision is made for the 
forfeiture of property owned under any prohibited contract or 
combination; and suits are allowed in the Circuit Court by any 
person injured by reason of anything forbidden or declared 
unlawful by the act. 

We merely refer to these provisions in passing. We do not 
undertake to give them any interpretation, and we do not find 
that the courts have as yet passed upon their meaning. At the 
time this report is in course of preparation it seems probable 


1 28th Statutes at Large, Chap. 349. 
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that similar provisions may be enacted in the tariff act of 
1897. 

We also submit, as an appendix of this report, a letter of the 
Attorney-General of the United States, of February 8, 1896, 
addressed to the House of Representatives concerning the act of 
July 2, 1890. It contains a number of interesting suggestions. 


Having thus referred to leading decisions under the act of 
Congress of July 2, 1890, we deem it proper to say that there 
remains an important constitutional question, in this connection, 
which has not been determined, and may well be discussed by 
the members of this association. One of our learned brethren 
of the Bar of New York? has lately published a pamphlet 
devoted to the contention that, if the views of the majority of 
the Supreme Court in the case of the Trans-Missouri Association 
be correct, it must logically follow that the act of July 2, 
1890, is unconstitutional, in this, that it violates the Fifth 
Amendment of the constitution of the United States, which 
declares that ‘‘ no person shall be deprived of life, liberty or 
property without due process of law.’ 

This provision applies to the Congress of the United States; 
and the main point of the pamphlet to which we now refer is, 
that if it be true that the Congress has prohibited all contracts in 
restraint of interstate and foreign trade, whether reasonable or 
unreasonable —in other words, has prohibited those that were 
and are reasonable — it has exceeded its powers ; it has exercised 
the right to regulate so as to destroy, and has deprived all persons 
in interest of property and property rights in violation of the 
Fifth Amendment. 

A possible case might be suggested in this connection. A 
private person, during the past twenty years, has built up a large 
interstate business between Cleveland and Kansas City. Its 
good-will alone is of great and real value. He desires to sell out. 
He is willing to bind himself not to carry on the business with 


1 Mr. W. D. Guthrie. 
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such reasonable limits as would conform to the rules laid down 
in the general law, and recognized by such decisions as Oregon 
Steam Navigation Co. v. Winsor.? 

In that case the court, speaking through Mr. Justice Bradley, 
declared it to be ** well settled that a stipulation by a vendee of 
any trade, business or establishment, that the vendor shall not 
exercise the same trade or business, or erect a similar establish- 
ment, within a reasonable distance so as not to interfere with 


the value of the trade, business or thing purchased, is reasonable 
and valid. 


* 


* * * * * * * * * * 


‘* A stipulation is unobjectionable and binding which imposes 
the restraint only to such an extent of territory as may be neces- 
sary for the protection of the party making the stipulation, pro- 
vided it does not violate the two indispensable conditions that the 
other party be not prevented from pursuing his calling, and that 
the country be not deprived of the benefit of his exertions.”’ 
Now, if the person we have imagined could not lawfully sell 
the good-will of such a business, with the usual and reasonable 
stipulation referred to by Mr. Justice Bradley, because the act 
of July 2, 1890, denounces such a contract of sale as a crime, 
may it not be that the trouble is with the statute, and not with 
the contract? Is it not possible that the statute is violative of 
the Fifth Amendment, in that it would deprive the supposed 


person of a valuable right of property acquired in the course of a 
successful industry? 


We do not undertake to answer these questions. We think it 
would be within the spirit of the resolution to submit them to 
the association for such discussion as may seem proper. And 


we apprehend that such a discussion might fully satisfy the 
purposes of the resolution. 


Wm. Wirr Howe, 
Srorey, 
J. M. Dickinson, 
Samuet F. Hunt, 
U. M. Rose. 


1 20 Wallace, 64. 
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APPENDIX. 


54th Congress, 
Ist Session. 


or REPRESENTATIVES. Document 
No. 234, 
DEPARTMENT OF JUSTICE, 
Washington, D. C., February 8, 1896. 


Tue Hovse or REPRESENTATIVES: 


In compliance with the resolution of the House of Representatives 
of January 7, 1896, requesting me to report what steps, if any, I have 
taken to enforce the law of the United States against trusts, combina- 
tions and conspiracies in restraint of trade and commerce, and what 
further legislation, if any, is needed, in my opinion, to protect the people 
against the same, I have the honor to say :— 

(1) Many complaints have been made against alleged trusts, com- 
binations and monopolies, which, in so far as they appeared to relate 
to matters within the jurisdiction of the Federal government, I have 
endeavored to investigate as well as the means at my disposal permitted. 
Some such investigations are now in progress. 

(2) Two actions are now pending, based partly or wholly on alleged 
violations of what is known as theSherman Act. They both relate to 
agreements among interstate carriers. 

(3) The question, ‘‘ What further legislation is needed to protect 
the people? ’’ is one of general policy and not one of law, which, there- 
fore, does not pertain to my department. I assume, however, that 
Congress merely desires me to point out such defects in the present 
law as experience has shown to exist. I accordingly submit the fol- 
lowing suggestions :— 

(a) The act of July 2, 1890, commonly called the Sherman anti-trust 
law, as construed by the Supreme Court,! does not apply to the most 
complete monopolies acquired by unlawful combination of concerns 
which are naturally competitive, though they, in fact, control the markets 
of the entire country, if engaging in interstate commerce be merely one 
of the incidents of their business and not its direct and immediate ob- 
ject. The virtual effect of this is to exclude from the operation of the 

law manufacturers and producers of every class, and probably importers 
also. 

As amatter of fact, no attempt to secure monopoly or restrain trade 
and commerce could possibly succeed without extending itself largely, 


1 See page 13 of my annual report. 
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if not entirely, over the country; so that while engaging in interstate 
commerce may not be the direct or immediate object, it is a necessary 
step in all such undertakings. While Congress has no authority in the 
matter, except what is derived from its power to regulate commerce, 
the State alone having general power to prevent and punish such com- 
mercial combinations and conspiracies, Congress may make it unlawful 
toship from one State to another, in carrying out or attempting to carry 
out the designs of such organizations, articles produced, owned or con- 
trolled by them or any of their members or agents. 

The limitation of the present law enables those engaged in such at- 
tempts to escape from both State and Federal governments, the former 
having no authority over interstate commerce and the latter having 
authority over nothing else. By supplementing State action in the way 
just suggested Congress can, in my opinion, accomplish the professed 
object of the present law. 

(b) Several of the Circuit Courts have held that the act of July 2, 
1890, which used general terms, with no attempt to define them, made 
nothing unlawful which was not unlawful before, but merely provided 
punishment for such agreements and conspiracies against trade and 
commerce as the courts, by the rules of the common law, have always 
refused to enforce between the parties. The result has been great 
doubt and uncertainty and the failure of the law to accomplish its 
purpose. 

If it is proposed to persist in that purpose, I suggest an amendment 
which shall leave no doubt about what is meant by monopolies, by 
attempting to monopolize, and by contracts, combinations and con- 
spiracies in restraint of trade and commerce. 

It should not be difficult to distinguish legitimate business enterprises 
carried on by individuals or by associations of individuals in bona fide 
partnerships and corporations, however great and successful they may 
become by superior capacity, facilities or enterprise, from combinations 
of rival concerns, no matter under what form or disguise, whose object 
is to stifle competition and thereby secure illicit control of the markets. 
The real nature and design of the organization would always be a ques- 
tion of fact. The courts have no difficulty in deciding this question 
when it arises between the parties. They would have none in deciding 
it as between the government and the parties. 

(c) The present law should contain a provision like that of the inter- 
state commerce law, to prevent the refusal of witnesses to answer on 
the ground of self-incrimination. This defect had been severely felt in 
all attempts to enforce the law. 
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The sufficiency of this feature of the interstate commerce law is in- 
volved in a case recently argued and submitted to the Supreme Court, 
which will probably be decided during the present session of Congress. 
If the decision be in favor of the government, a similar clause should 
be added to the present law against monopolies, etc. 

I also suggest the propriety of making the penalties of the law appli- 
cable only to general officers, managers and agents, and not to subordi- 
nates. The latter could not then decline to testify, and sufficient 
evidence can easily be obtained from them. 

The difficulty of obtaining proof, on account of the cause just men- 
tioned, might also be diminished, if not removed, by enacting as a rule 
of evidence that the purchase or combination in any form of enter- 
prises in different States, which were competitive before such purchase 
or combination, should be prima facie evidence of an attempt to 
monopolize. This would put the parties to the necessity of explana- 
tion which would supply the information desired. 

A similar provision should be made with respect to well-known 
methods of doing business throughout the country which are designed 
to deprive dealers of liberty of trade and compel them to become 
instruments of commercial conspirators. 

The adoption of such a rule of evidence might give life to section 7 
of the present law, which permits civil actions for damages caused by 
such unlawful combinations and conspiracies. It is believed that diffi- 
culty of proof has been the chief reason why this section has been so 
nearly a dead letter. 

(da) If the Department of Justice is expected to conduct investiga- 
tions of alleged violations of the present law or of the law as it may be 
amended, it must be provided with a liberal appropriation and a force 
properly selected and organized. The present appropriation for the 
detection of crimes and offenses is very small and the time of the ex- 
aminers is fully occupied by the present important duties assigned to 
them. It is well known that while it is quite easy to detect and prove 
combinations of workmen because of their large numbers and the 
methods which they necessarily adopt, time, care and skill are required 
to obtain legal proof of combinations and conspiracies among producers 
and dealers who are a few in number and able to resort to skillful and 
secret methods. 

But I respectfully submit that the general policy which has hitherto 
been pursued of confining this department very closely to court work 
is a wise one, and that the duty of detecting offenses and furnishing evi- 
dence thereof should be committed to some other department or bureau. 
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With a view to the efficient discharge of this duty, whoever may be 
charged with it, the law should provide, as the interstate commerce law 
does, for compelling witnesses to attend and testify before the investi- 
gating officer. 


Very respectfully, 
Jupson Harmon, 
Attorney-General. 
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NOTES. 


Taxinc Lire Insurance Poticies. — The State Board of Tax Com- 
missioners of Indiana lately resorted to the novel scheme of laying a 
tax on life insurance policies. An action was brought by John H. Hol- 
liday and others to restrain them from enforcing this tax. It was 
heard before Judge Allen of the Marion County Circuit Court (Indian- 
apolis) and an injunction was granted. 


Joun Ranpotpn Tucker Memoria, Hatt. — The Alumnae Associa- 
tion of Washington and Lee University of Virginia has started a sub- 
scription for the erection of a handsome building to be known as tlie 
** John Randolph Tucker Memorial Hall,’’ which is to be a memorial to 
the late Mr. Tucker at the home of the law school over which he pre- | 
sided, with distinction, for many years. Subscriptions from the legal 


profession, however small, are invited, and should be addressed to 
‘** Hon. H. St. George Tucker, Staunton, Va.’’ 


CoMPENSATION OF BEGINNERS AT THE Law.— Irving Browne in one of 
his letters to the Law Journal (London) says: — 


In my last letter I spoke of some of the crowded law schools in these States. 
As a significant commentary on this subject let me draw attention to several 
advertisements in a recent New York legal newspaper. An attorney fifteen years 
in practice, desires a position as managing clerk or assistant on trials, and will 
take six dollars per week; another, eight years at the bar, would consent to be 
law clerk or stenographer, at eight dollars a week; another, with six years’ ex- 
perience, would take ten dollars a week; while a ‘ bright young attorney” 
would accept five dollars a week * to begin.’? These figures are sadly demon- 
strative of the hard times and the overcrowded state of the legal profession. 


Tue VaALve or A BLunDERING TyPewRITER.— Irving Browne, in one 
of his American letters to the Law Journal (London), says: — 


The calling of a special session of the legislature of New Jersey last spring 
was rendered necessary by a mistake made by a female typewriter, in substi- 
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tuting the word ‘ provided”? for prohibited” in the anti-pool-selling act. 
It is a wonder she did not substitute “ proposed.” But after all the error 
proved a blessing in disguise, because the re-assembling of the legislature to 
correct it afforded an opportunity to correct another that will save the State a 
large amount. During the closing hours of the regular session it was found 
that no provision had been made for a special election so that the people might 
vote on the proposed constitutional amendments. A bill was hastily drafted, 
the provision for registration being copied bodily out of the law governing 
regular elections. This law provides for three days of registration, and under 
it the cost of the constitutional election would have been about 102,000 dollars. 
Under the amended bill but one day’s registration is provided for, reducing the 
cost to some 56,000 dollars. The young woman’s blunder may therefore be 
said to have saved the State some 46,000 dollars. 


An Increase 1n Lecat Pus.ications Enc tanp. — According to 
the Law Journal (London), there was a striking increase in the 
number of legal publications in England during the year 1896, no fewer 
than 182 law books being published in that year, as against ninety in 
the year 1895, The total number of books was 6,573, so that law may 
claim to occupy a thirty-sixth part of the field of literature. In 1894 
as many as 149 law books were published, as against fifty in 1893, but 
this great increase was due to the finance act and the local government 
act, both of which produced a large number of explanatory works. It is 
not so easy to explain the still larger number published last year. One 
hundred and thirty-two were new works, while fifty were new editions. 
The busiest month for the law publishers was October, fifty-two books 
being then issued. The highest number in any other month was 
nineteen. 


Free Consuttations. — At a recent meeting of the Gloversville (N. 
Y.) Bar Association, after some discussion, it was decided that the 
practice of giving free consultations and advice, so long indulged in by 
the lawyer, should be eliminated, and thereafter all consultations and 
advice given by members of the association should be charged for. 
This is a move in the right direction. In the smaller cities and towns 
the practice of making no charge for consultation and advice has been 
the rule rather than the exception, and one which it has been a difficult 
matter to do away with. A lawyer’s legal knowledge is his stock, his 
capital, his merchandise. He has spent money and valuable time to 
acquire it, and there is no more reason why he should give it to 
another’s use and benefit without receiving pay for it than there would 
be for a clothier to give away his goods or the merchant his stock. If 
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the advice of a lawyer is worth anything it is worth paying for. The 
principle of charging for advice should be strictly adhered to. The 
Gloversville association has taken a step in the right direction, and it 
should be universally adopted. — American Lawyer. 


Aummony Awarpep To InpiGent Husspanp.— The decision of Judge 
Gibbons, of the Superior Court of Cook County, Illinois, awarding 
alimony to an indigent husband in a suit for divorce, referred to in a 
former issue, is, so far as our knowledge goes, the first decision of the kind 
that has been rendered. That such is the case does not in any way impeach 
the wisdom and justice of the decision. Ordinarily, circumstances will 
not arise which would call for such an award; and the lack of prece- 
dents is no doubt due to the rarity of the occasions under which such 
a claim would be seriously entertained by acourt. But where the hus- 
band is without means, and without the ability to earn a living, aged 
or infirm, while the wife has an abundant estate, there seems to be 
no reason why she should not be mulcted in alimony for his benefit as 
the result of a divorce proceeding which she has defended unsuccess- 
fully. Judge Gibbons’ decision has already become a precedent; for 
we note that a similar decree has been rendered by the Superior Court 


of Los Angeles County, California, Hon. W. T. Allen, judge, in the 
case of Livingston v. Livingston. We hope these decisions will fall 
under the eyes of frisky old ladies who are thinking of turning their 
old husbands out to grass and making second marriages with younger 
and handsomer men. They may be able to do it, just as the ruder sex 
sometimes does it; but they may have to pay dearly for their fun in 
the way of alimony to the ‘' old man.”’ 


ConstituTionaL Law: Va.ipity or Statutes Provipinc ror Inpr- 
TERMINATE SENTENCES.— A statute of this nature, recently enacted by 
the legislature of Indiana, has been held unconstitutional by a circuit 
judge. Under such a law the jury merely find the fact of guilty or not 
guilty, and the person is sentenced according to his age, either to the 
reformatory or the penitentiary, and the length of time of his imprison- 
ment is to be determined by his conduct while in prison. Several of 
the States are experimenting with this kind of a law, and the results, if 
the law is allowed to stand by the Supreme Courts, will be watched 
with interest. We presume that the motive which has inspired the | 
enactment of these laws is the belief that the warden of the penitentiary 
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or some government board will apportion the penalties of the law 
among the convicts more intelligently than the jury can, and will 
release them when they have been ‘‘ sufficiently punished ’’ — to enable 
them to recommence their depredations on society. In short, it seems 
to be an outgrowth of that maudlin sentiment with regard to criminals 
which considers that the object of criminal laws is to reform the crim- 
inal, when their real object is to protect society from the attacks of a 
species of wild beast, and whatever reformation may be accomplished 
by them or in connection with them is purely incidental to that main 
object. Whatever the result to society of these indeterminate sentence 
laws, it can hardly be doubted that they will exercise a salutary influ- 
ence on the private fortunes of the persons who will have the right to 
release a convict whenever they conclude that he has suffered enough. 
They will constitute a jury which is always in session but with the back 
door of the jury room open. 


Ricut oF APPEAL FROM JUSTICES’ JUDGMENTS IN THE DISTRICT OF 
Cotums1a.—In the District of Columbia the jurisdiction of a 
justice of the peace has been recently enlarged! to embrace 
causes involving not more than $300 of value. When the sum 
claimed exceeds $20, either party is entitled to a trial by jury, 
and in all causes involving more than $5 of value an appeal may 
be taken to the Supreme Court of the District. Inasmuch as the 
constitution of the United States provides that ‘‘ no fact tried by a 
jury shall be otherwise re-examined in any court of the United States 
than according to the rules of the common law,’’ the Court of Appeals 
of the District of Columbia has lately decided ? that the right of appeal 
extends only to cases tried by the justice of the peace without a jury, 
there being no provision of law for the removal of causes to an appel- 
late court from his court upon bills of exception —the only method by 
which, at common law, a re-examination could be made. The court 
held that the jury contemplated by the act of Congress for the trial of 
causes in the courts of justices of the peace in the District of Columbia 
is a common law jury, and that on atrial before such a jury the justice 
of the peace has power to control the introduction of evidence, to 
instruct the jury on questions of law arising in the case, and, when 
proper, to set aside the verdict and award a new trial. To the objec- 


1 Act of Congress of February 19,  Brightwood Railway Co. v. O’Neal, 
1895. and Hof v. The Capital Traction Co., 
2 The United States ex rel. The 25 Washington Law Reporter, 98. 
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tion that justices of the peace being often laymen and unacquainted 
with the law, are incompetent to instruct the jury upon questions of 
law, the court, speaking through Mr. Justice Morris, says : — 


This is a consideration which might properly have weight with the appoint- 
ing power. * * * It can have no weight whatever in the construction of 
such a statute as that now under consideration. Moreover, we know of no 
statute which requires the appointment of ignorant and incompetent persons 
as justices of the peace; and the common law certainly does not regard 
ignorance as a qualification for the office. 


CopiFicaTIon In New Jersry.— The legislature of this State, under 
the influence of that distinguished and excellent lawyer, Governor John 
W. Griggs, has entered upon an extensive scheme of codification. 
According to the Albany Law Journal, the last legislature of that 
State passed an act which authorized the Governor to appoint six 
commissions of three each, for that purpose, and Governor Griggs has 
made the designations as follows :— 


To codify district court, mechanics and lien laws: William I. Lewis, Edward 
A. Atwater and James S. Erwin, Jersey City. 

To codify statutes relating to crimes and criminal procedure: J. Frank Fort, 
Newark; Frederick C. Marsh, James S. Erwin, Jersey City. 

To codify acts relating to relief of creditors and absconding debtors and all 
amendments thereto: William H. Corbin, Elizabeth; James E. Howell, Newark, 
and Frank Bergin, Elizabeth. 

To codify statutes concerning conveyances, partition of lands and sale of 
lands under public statutes or by virtue of any judicial proceedings and statutes 
regulating assignments for the benefit of creditors: Frederic Adams Newark; 
William Pennington and Eugene Stevenson, Paterson. 

To codify statutes relating to townships: Alfred Skinner, Newark; William 
M. Lanning, Trenton; James J. Bergin, Somerville. 

To codify statutes relating to infants, orphan’s courts, powers and duties of 
the ordinary and surrogates and statutes concerning executors and adminis- 
trators: George T. Parrot, Francis J. Swayze, Paterson, and Flavel McGee, 
Jersey City. 

Each is an individual commission, the respective members of which have, 
presumably, been chosen with reference to their special fitness for the work 
to be performed. According to the provisions of the law, each commission 
shall codify such part of the statutes as the Governor shall direct. The 
several commissions may employ such clerical assistance as they consider 
necessary, at a moderate compensation, but are to receive no remuneration 
themselves. On the opening day of the next session their report will be filed 
and submitted to the legislature for approval. The feature which provides for 
the gratuitous service of commissioners seems to be doubtful propriety, inas- 
much as work which is worth doing at all is worth paying for, and it is hardly 
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the fair thing to expect such lawyers as are competent to perform the difficult 
work of codification to sacrifice so much of their time and income as is neces- 
sary for that purpose. However, the results will demonstrate the wisdom or 
unwisdom of the plan. 


Tue American Bar Association.— This distinguished and influential 
body held its twentieth annual meeting at Cleveland, Ohio, on the 25th, 
26th and 27th days of August last. By an unfortunate oversight the 
days of the meeting were exactly coincident with those of the holding 
of the annual encampment of the Grand Army of the Republic at the 
neighboring city of Buffalo. This drew off some of the attendance 
from the American Bar Association; but nevertheless some of the 
members contrived to divide their time between both meetings. This 
meeting of the association, though not as successful as the meeting last 
year, which was distinguished by the attendance of the Lord Chief Jus- 
tice of England and of other distinguished lawyers of that country,— 
was nevertheless fairly successful. 

The address of the president, Hon. James M. Woolworth, of Ne- 
braska, was a valuable paper, full of thoughtful suggestions, and was 
well received. ‘The space at our disposal is not sufficient to enable us 
to print it in this number. 

The most noteworthy feature of the meeting was the address of 
Hon. John W. Griggs, Governor of New Jersey, upon ‘*‘ Law-making.”’ 
The general purpose of this address was to enforce the idea that, 
whereas, every other business, public and private, is generally com- 
mitted to the hands of competent experts, yet the laws of our 
country and of our several States are made by the incompetent, the 
inexpert and the ignorant, and even by the dishonest and corrupt. 
One of the means proposed by the distinguished speaker for correcting 
the evil was to place a limitation upon the power of legislative bodies 
similar to that which obtains in the British Houses of Parliament. No 
brief description could do justice to this admirable address. It 
abounded in statistical information, in well-chosen points, and in apt 
illustrations. It was couched in the most classical English, and its 
trains of thought and expression were in every case the most happy. 
We will hazard the statement that, not excepting the address de- 
livered last year by the Lord Chief Justice of England, the equal of 
this address has never been delivered before the American Bar Asso- 
ciation. Since the above was written, we have procured a copy of it, 
which we print in full elsewhere. 

The paper read by Robert Mather, of Illinois, on ‘‘ Constitutional 
Construction and the Commerce Clause ’’ was in all respects an admir- 
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able paper. It was read at the evening session. The paper which 
immediately followed it— that of Professor Eugene Wambaugh, of 
Massachusetts, on ‘‘ The Present Scope of Government,’’— was an ad- 
mirable paper, intended to show the extent to which the government 
deals with many of the common affairs of life. But as the audience 
was beginning to get tired, it was not so well received. 

One of the noteworthy features of the American Bar Association is 
the section upon Legal Education. Some useful and interesting papers 
were read before this section, notably that of Professor Gregory, of Wis- 
consin, on the ‘* Compensation of Professors in the Law Schools 
Throughout this Country and Europe.’’ The paper of Prof. Finch, of 
Indianapolis, on the ‘‘ Teaching of Insurance in the Law Schools ”’ 
was criticised as not being a paper upon legal education or any ap- 
proach to it, but as being a criticism on legislation unfriendly to insur- 
ance companies, by a lawyer who has been long identified with those 
companies and who has long published a journal in their interest. The 
paper read by Henry E. Davis, of the District of Columbia, was 
scholarly and fine. 

On the afternoon of the last day of the session some debate took 
place in the section upon Legal Education with reference to some of 
the papers which had been read. One member put forth the view that 
the State is under no obligation to furnish gratuitous instruction in the 
law, any more than to furnish gratuitous instruction in any other tech- 
nical science. It is believed that this view is unsound. The sound 
view is believed to be that the State is under an obligation not only to 
publish to its citizens the laws by which they are to be governed, but 
also to instruct them in those laws, and to this end to furnish gratuitous 
instruction therein to all who may apply therefor. But with the fur- 
nishing of such gratuitous instruction, and of a suitable place in which 
it may be delivered, the duty of the State obviously ends: it stands 
under no duty to feed, clothe and shelter, or even to furnish books to 
those whom it thus instructs while they are receiving its instruction. 

Another matter which received some discussion was whether the 
State ought to allow the degree of Bachelor of Laws conferred by in- 
corporated law colleges to entitle the holder to admission to the bar. 
The better opinion was that it ought not. The better opinion was that, 
in view of the abuses which have sprung up in this practice, it is better 
to have all applicants for admission to the bar of a State pass an 
examination in a prescribed number of subjects or titles in the law, 
either before the highest court of the State or before a commission of 
competent members of the bar appointed by that court. Obviously, 
the standard ought to be uniform. Obviously, the body which passes 
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upon the qualifications of the applicant ought to be influenced by no 
other motive than to subserve the administration of justice and the 
welfare of the people. But the professors of the law schools are 
influenced by the motive of graduating as many law students as possi- 
ble, in order to swell the aggregate amount of fees for instruction in 
the school and to make the best apparent showing of its prosperity. 
Another abuse in connection with this system is that, if the statute law 
of the State allows the diploma of the law school of the university of 
the State to be a title of admission to the bar, every little law school 
that springs up in the State, like a mushroom in the night, demands 
from the legislature that its diploma shall carry the same privilege, and 
generally gets it. 

Before quitting the subject of the American Bar Association we 
desire to renew the suggestion to the executive committee of the 
advisability of holding a mid-winter session each year in some of the 
Southern States. This body has always held one-half of its sessions 
at Saratoga Springs, New York, where it was first organized. For a 
considerable period after its organization it held all of its sessions 
there. It has never held a session west of the western shore of Lake 
Michigan. None of its sessions has ever been held as far west as the 
center of population of the United States which is now in the vicinity 
of St. Louis. A scrutiny of the roll of members attending each 
session will show that the attendance is very largely made up of 
lawyers living at no very great distance from the place of meeting. 
The plain truth is that this learned body is and always has been too 
much of a Northeastern Bar Association. ‘The only conspicuous honor 
which it has to confer, that of its presidency, has, it is true, always 
been passed around to the different sections of the country. Massa- 
chusetts had it last year, Nebraska this year, and Louisiana will have 
it next year. But the fact remains that the great preponderance of its 
active membership is in the East and Northeast. This does not, of 
course, detract from its dignity or efficiency; but it prevents it from 
being in the largest sense the representative of the best opinion of the 
bar of the whole country. 

Point is given to this suggestion by the manner in which the session 
treated the learned report which we elsewhere publish in this number, 
of the committee on Jurisprudence and Law Reform, dealing with the 
judicial construction of the so-called Federal Anti-Trust Law. It will 
appear from that report that, in every instance save one, whenever an 
attempt was made in a Federal court to enforce that law against the 
rich and powerful, the court found lions and even mountains in the 
way; that in that one case the decision in favor of popular right was 
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rendered by a court almost equally divided; and that, taking all the 
judges in the court above and in the court below who had voted 
upon the question, there was a preponderance of one vote against the 
law. And when we consider that the minority of the ultimate court 
put forward the astonishing proposition that a restraint of trade is to 
be innocent or punishable as a crime accordingly as some judge subse- 
quently — applying possibly the measurement of the chancellor’s 
foot — deems the act to be reasonable or unreasonable,— we have a 
standing illustration of the difficulty of enforcing the plainest possible 
statute against the aggregated rich. Whereas, when it came to enforce 
it against stviking dock laborers and railway laborers, whose labor in- 
surrections interfered with the operations of interstate commerce, the 
Federal judicial mind glided easily, nay swiftly, to a favorable result. 
Here was a field for debate such as has rarely been presented to such 
a body. Nevertheless the corporation lawyers, who composed the 
power and the talent of the meeting, passed the report by ‘‘ sub silentio 
and with everted eye,’’ and consumed the evening during which they 
might have debated it, in a wrangle over the question of international 
arbitration, —a question, not of law, but of politics and diplomacy. 
We vote to hold the next meeting of the American Bar Association 
some time during the coming winter in the city of New Orleans. Al- 


though the bar of Louisiana is behind that of many other States in 
that they have no State bar association, yet there are among them many 


distinguished lawyers ; and the bar and people of that State will not be 
outdone in hospitality. 


Tue American Bar Association Secures REFORMS IN THE PATENT 
Laws.— An illustration of the influence and usefulness of the American 
Bar Association is found in the report of Edmund Wetmore, of New 
York, chairman of the committee on Patent Law, from which it will 
appear that very substantial amendments and improvements in the laws 
of Congress relating to the procedure for obtaining patents for inven- 
tions were enacted by the last Congress upon the initiative of the Asso- 
ciation. The report contains the following statements :— 


At the meeting of the Association at Detroit, in August, 1895, the committee 
on amendments of the patent law was continued, with power to advocate 
before Congress, the amendments proposed by their report, approved by this 
association. In pursuance of this authority, a bill, embodying the amendments, 
was introduced into the House of Representatives at the first session of the 
Fifty-fourth Congress, and was unanimously reported and placed upon the 
calendar of the House, but as none but appropriation bills, with very few ex- 
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ceptions, were taken up at that session, the bill was not reached. At the last 
regular session the bill was introduced both in the House and the Senate. It 
received most careful attention. The members of your committee appeared 
before the patent committees of both Houses, and the proposed amendments 
were subjected to strict scrutiny. A large number of persons interested in the 
matters to which the bill appertained, filed memorials or were heard by the 
committees. 

Some opposition was developed to some of the amendments. The bill pro- 
vided that an application for a patent should be deemed abandoned if the appli- 
cant omitted for six months to take any steps in prosecuting the same. It 
appeared that this period was somewhat too short, and it was extended to one 
year, and some additional provisions and slight changes were made in the 
Patent committees of the House or Senate. 

The bill, as finally reported, was passed in both bodies upon the last day of 
the session, and received the approval of the President, and is now embodied in 
chapter 391 of the United States Statutes for the current year. 

Your committee again desire to express their appreciation of the courtesy 
which they received in both branches of Congress in presenting the amend- 
ments, under the sanction of this association. Much interest was manifested 
in the matter, and the effort to secure the desired legislation met with cordial 
co-operation both in the Senate and the House. 

The amendments, which go into effect on the first of January next, cure some 
admitted defects in the law, establish a uniform statute of limitations, tend to 
promote greater promptness in prosecuting applications before the Patent 
Office, without attempting any radical changes in the system that has been so 
long established and afford, your committee believes, a gratifying instance of 
the influence of this association in promoting wise reforms in the administra- 
tion of justice. 


THe AMERICAN Bar ASSOCIATION ON INTERNATIONAL ARBITRATION. — 
The heated debate in the American Bar Association on the first even- 
ing of its session upon the subject of International Arbitration resulted 
in the appointment of a special committee which, on the following day, 
reported to the association the following resolution :— 


‘To the American Bar Association: 


‘*The special committee to whom were referred the report of the com- 
mittee on international law, and especially the resolutions appended to that 
report, and the several amendments proposed thereto, with instructions to 
submit to the association a resolution embodying their views as to the action 
proper to be taken by the association at this time, have considered the subject 
with as much care as the limited time at their disposal has allowed, and 
respectfully present as a substitute for the resolutions of the committee, and 
for all the amendments thereto, the following resolutions: — 

Resolved, That the American Bar Association, reviewing with emphasis the 
strong declaration made by it at its last annual meeting in favor of the adjust- 
ment of controversies between nations by the medium of enlightened interna- 
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tional arbitration, expresses its earnest hope that the efforts to establish so 
beneficent a principle may not fail in their general spirit and purpose; and that 
the administration of President McKinley will take such steps as may be 
appropriate to negotiate just and liberal treaties with foreign powers for the 
accomplishment of this important result, 
“ Resolved, further, That a copy of these resolutions, signed by the presi- 
dent and secretary of the association, be sent to the President of the United 
States. 


The members of the committee were: John Prentiss Poe of Mary- 
land, J. H. Hoyt of Ohio, and E. B. Sherman of Chicago. The 
resolution was adopted. 


Rerorms tn Feperat Peocepure.— The commitiee of the 
American Bar Association on the ‘‘ Federal Code of Criminal Proced- 
ure’’ reported that they were of the opinion that it was not expedient 
to provide by law for the compensation of counsel for accused persons 
on trial in the United States courts in all cases, but that in case of per- 
sons indicted for crimes punishable by death or imprisonment for life, 
some provision of law should be made for the employment and com- 
pensation of counsel for the defense, such as is found in some of the 
State statutes. The Revised Statutes of the United States provide 
for the assignment of counsel in capital cases, not exceeding two, as 
the accused may desire, but no provision is made for the compensation 
of such counsel. 


A Proposition To SimpLiry THE FEDERAL JUDICIAL EsTABLISHMENT.— 
The president of the American Bar Association, Mr. Woolworth, read 
a letter from Senator Hoar, of Massachusetts, chairman of the Senate 
Committee on the judiciary, asking the association to take into consid- 
eration the anomalous division of jurisdiction between the Federal Cir- 
cuit and District courts, almost always held by the same judge. Mr. 
Woolworth stated that the idea of simplifying the Federal judicial system 
had long been a favorite one with Senator Hoar. He and others spoke 
in favor of the view that the anomaly of two courts, the Circuit courts 
and the District courts, each held by the same judge, and in many juris- 
dictions in the same court room and at the same time, both courts being 
opened at once by the same crier, the clerk of one court attending on 
the one hand and the clerk of the other court attending on the other 
hand,— ought to be abolished. Clearly there is no propriety in having 
two Federal courts of nisi prius. There ought to be but one, exercis- 
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ing every species of jurisdiction, common law, equity, admiralty, crim- 
inal, that relating to revenue, the national banks, etc. This would 
place all the Federal judges of nisi prius on a common footing, and 
would tend to give equal pay to those who do equal work. The Fed- 
eral courts of appeal could then, as now, be supplied by details of 
judges from the circuit courts, or what would be better, by judges 
appointed for the purpose of exercising appellate jurisdiction only. 
Clearly, no judicial establishment should permit of a judge sitting in 
an appellate court on an appeal from his own decision. Under such 
circumstances the judge is necessarily, to a certain extent, himself on — 
trial. His pride of opinion supervenes to prevent that mental recep- 
tivity which is necessary to a proper review of his own decisions. In 
the way of any reform of this kind lies the difficulty which so long pre- 
vented the establishment of the Federal courts of appeal,— a growing 
jealousy of the encroachments of the Federal judiciary, and a growing 
feeling that, by making that establishment more powerful, the condi- 
tions which make those encroachments possible would be increased. 
We have, during the present year, witnessed the spectacle of Federal 
judges in West Virginia interfering by injunction with matters which, 
under all the early conceptions of the relations of State to the general 
government, belong to the States, as matters of purely local munici- 
pal government. When we recall that this jurisdiction is frequently 
obtained under the false pretense that a corporation aggregate is a 
“ citizen ’’ within the meaning of the constitution of the United States, 
the spectacle becomes at once shamefuland alarming; and the question 
arises whether we shall not too soon arrive at the condition where all 
the powers of government, both Federal and State, lie at the feet of an 
appointive judiciary, responsible to no one. The debate resulted in 
the appointment, upon motion of Mr. Woolworth, the president of the 
Association, of a special committee to take the subject into considera- 
tion and report upon it at the next meeting. 


Tue Patent Law Section cF THE AMERICAN Bar AssociaTion.— Not 
the least important of the sections of the American Bar Association is 
that devoted to patent law. This branch of the law is special and 
peculiar. It requires, of course, a large training in the principles of 
equity, of chancery pleading and practice, and in the rules of evidence. 
Beyond that, everything is peculiar and technical; and in order to e a 
good patent lawyer one must have a mind capable of masteriug mechan- 
ical details. As the writer of this note did not attend the meetings of 
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the section on patent law, the following subjoined account of its pro- 
ceedings are taken from the Cleveland Leader :— 


Frank F. Reed of Chicago read a paper on ‘‘ Trade Censorship by Equity ” 
before the members of the patent section. He was followed by J. H. Raymond 
of Chicago, who advocated the establishment of a patent bar by act of Con- 
gress. He proposed the appointment of five commissioners to examine appli- 
cants to be admitted to practice before the Patent Office. In the discussion 
which followed it was suggested that the proposition might be impracticable 
for the reason that the country was so large the expense incurred in compelling 
an attorney to proceed to Washington from the far West to be examined would 
result in making the law practically prohibitory. Francis Forbes, of New 
York, late delegate from the United States to the conference held under the 
convention for the Protection of Industrial Property, concluded at Paris, March 
20, 1883, read a paper in which he recited the history of the movement for the 
protection of industrial property which finally culminated in the convention 
which numbers among its members, in the.United States, Great Britain, France, 
Belgium, Norway, Sweden, Denmark, Spain, Portugal, Italy, Brazil, Holland, 
Servia, Switzerland, San Domingo, Tunis, and Austro-Hungary. By industrial 
property is meant patents, trade-marks, and commercial names. 

Mr. Forbes brought out clearly the fact that the central thought of the con- 
vention was the facility of sales of “ industrial ideas ’? embodied in machines 
aud processes of manufacture and the promotion of fair dealing in the matter 
of the indicia of trade. 

Because of the difference of policy of the different nations, members of the 
union, in regard to the protection of inventions, it would be impossible without 
the convention to make a sale of an invention everywhere without first patent- 
ing. In Great Britain, France, Belgium, and most of the other European coun- 
tries, no publicity is allowed before the patenting of an invention. The result 
is that an American inventor would, without the convention, be compelled to 
patent his invention abroad at a great expense before offering it for sale. By 
the terms of the convention, the description of the invention and its use any- 
where during seven months after his application for a patent here does not 
vitiate any after-acquired patent applied for before the expiration of that 
period. This allows American inventors a period of time in which to freely 
offer their inventions for sale abroad at the bare expense of the author. 

‘‘ The privileges granted by the convention,’”? Mr. Forbes said, ‘‘ have been 
but sparely used in the past, because of our law repealed March 3, 1897, which 
made the United States patent expire with the foreign patent having the short- 
est term. The examination to which applications are subjected in the United 
States generally extends beyond seven months, and our inventors have for- 
feited their right of application abroad rather than shorten the term of the 
United States patent. This difficulty having been removed, it may be expected 
that the privileges of the convention will be largely availed of. 

‘““The convention will also afford protection to exhibitors of inventions at 
the Paris Exposition in 1900 for which patents have not been applied for here, 
or for which patents have been applied for within less than seven months, no 
matter whether a patent has been granted or not. Without such provision the 
invention would from the moment of its exhibition cease to be patentable in 
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France. If advantage is taken of the convention our inventors may profit from 
their exhibits through a sale of their inventions.”’ 

Mr. Forbes also stated at length the advantages which flow to American 
manufacturers and merchants from the treaty provisions in regard to trade- 
marks and commercial names. 

“The convention provides,” he said, ‘‘ the most stringent rules for the sup- 
pression of their unlawful use, such as seizure of the goods bearing false marks 
in countries which allow seizure and the prevention of importation into others 
where seizure is not allowed. Our citizens are put on an equality as to prose- 
cutions for infringement of trade-marks and commercial names in any of the 
States of the Union above named with the citizens of those countries. The 
convention being a treaty, the Federal government has the constitutional power 
to pass laws to carry it into effect. 

“ All over the world the word ‘ American’ is being used to palm off goods 
not made here. I hope to see this abuse stopped as our trade expands, and our 
powers under the convention become known.”’ 

The papers of Messrs. Reed, Raymond and Forbes were referred to the com- 
mittee of fifteen of the patent section, with instruction to report on them at the 
next annual meeting. 


Tue New British Statute RELATING TO THE COMPENSATION OF 
WorkMen For Accipents.— We have had several inquiries concerning 
the scope of this statute, and we expect to have it dealt with more at 
large hereafter by the pen of a learned member of the English bar. 
For the present we subjoin the following brief description of it which 
we clip from the Law Times (London) for August 14:— 


Yet another highly controversial measure may be mentioned in the Work- 
men (Compensation for Accidents) Act introduced by the Home Secretary. In 
a previous administration, a system of severe penalties had been proposed in 
order to bring home responsibility to employers. This proposal collapsed. 
The present act seeks the same end by different means. An experimental and 
of intention narrow measure, it applies to a few out of many industries. 
Employers in the departments of industry represented by railways, factories, 
mines, quarries, or engineering works, persons dealing with buildings over 
thirty feet high by way of construction, demolition or repair by scaffolding, or 
on which steam, water, or other power is used, are liable to compensate work- 
men for personal injuries arising out of and in the course of their work. The 
scale of compensation is indicated by a schedule. Where the injury is due to 
the act of a stranger under circumstances creating a legal liability to pay dam- 
ages in respect thereof, the workman can proceed either against the stranger 
or the employer. In the latter event, the employer can enforce, in the work- 
man’s name, all rights of action possessed by him against the person causing 
the injury. Sec. 2 provides that no liability accrues in respect of injuries dis- 
abling the employé for less than two weeks from earning full wages at his work. 
The ordinary civil liability of an employer for damage caused by his own 
negligence and default, or that of some person for whom he is responsible, is 
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untouched, The amount of damages can be determined either by arbitration 
in accordance with another schedule or by the old procedure. An employer, 
however, cannot be attached both under the act and independently of it. It is 
necessary for a workman to give notice at once of an accident and to claim 
compensation within six months, or, in case of death, for his representatives to 
claim within one year; but an omission to comply with this is not fatal unless 
the employer is thereby prejudiced in his defense. In the House of Lords an 
amendment was carried by which if the accident is found to be attributable (not 


* solely” attributable) to the serious and willful misconduct of the sufferer, he 
can claim no compensation. 


An INTERNATIONAL Bar Association. — The Law Journal (London) 
gives, in its editorial pages, the following account of what may be 
termed the First International Bar Association. It is to be regretted 
that the United States was not represented. The American Bar Asso- 
ciation would, on request, certainly, have named delegates to so dis- 
tinguished a body :— 


It is singular that it should have been reserved for the Bar of the little 
kingdom of Belgium to initiate and carry through an International Congress of 
Advocates. The first Congress begins to-morrow, the lst of August. There 
will be delegates from Great Britain, Germany, Austro-Hungary, Spain, France, 


the Grand Duchy of Luxembourg, Holland, Italy, Russia, Sweden, and Switzer- 
land. The English delegates are Mr. Crackanthorpe, Q.C., and Mr. Mcll- 
wraith, nominated by the Bar Council; Mr. Iselin, secretary of the Hardwicke 
Society; Mr. John Budd, representing the Incorporated Law Society; and Mr. 
Thomas Barclay, a member of the Society of Comparative Legislation. 

M. Picard, in speaking of this Congress in the Belgian Senate on the 16th of 
July, protested against what he conceived to be the ridicule with which the 
Congress had been greeted by the Minister of Justice. The latter disclaimed 
any such intention. M. Picard was very eloquent both in his defense of the 
action of the Bar and in condemnation of the members of the Senate who 
sneered at the action of the Federation. He said: ‘* The Federation of Bel- 
gian Advocates, which has taken the initiative in promoting the Congress, as 
it has previously taken the initiative in so many important matters in the 
domain of law, does not come here asa mendicant. It has refused a subsidy — 
it will carry its work through unaided. It is big enough and strong enough 
for that. Perhaps the reception which the Federation wishes to give to the 
strangers who will assist at the Congress without being less fruitful or less 
laborious, will be less imposing and less brilliant. I confess that my own 
view is that that won’t matter. I like a Congress much better which has all 
its own work to do.”’ 

The public interest, not any narrow professional movement, M. Picard elo- 
quently asserted, is what the Congress will have in view. The Car of Justice, 
he said, ought to be drawn by the Bench and the Bar. And the function of the 
Bar is nobly put in this striking passage, which we will not translate :— 

“Mais qu’est que c’est qu’un bon Barreau? Alors que toutes les institu- 
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tions sociales sont aujourd’hui mises en question — les unes dans leur fon- 
dament méme, les autres au point de vue des modifications et des améliorations 
a y introduire — quand telle est aujourd’hui l’universelle préoccupation des 
peuples de race americano-européennes voulant plus d’équité et de veritable 
humanité dans leur organization, on ne doit pas s’etonner que pour le Barreau 
également, on se démande si, tel est qu’il est établi soit dans notre pays, soit 
chez les autres nations auxquelles nous unit ce fraternel lien de l’identité de 
race, il réprésente, au point de vue de l’aide, qu’! doit 4 la justice, ce qu’il y a 
de mieux. 

“ Cette pensée, Messieurs, est dans l’ame de tous les hommesde droit dignes 
de ce titre. Le Barreau est attaqué parfois avec véhémence. [1 est aussi 
défendu avec passion. Il ya 14 comme ailleurs, les progressistes et les con- 
servateurs — ceux qui veulent le maintien du passé, ceux qui songent aux per- 
fectionnement de l’avenir.”’ 

That, he added, was the idea in bringing together this Congress of European 
advocates. Bravo, M. Picard, bravo! 


Use or THE CatTHope Ray as Evipence.— The American Lawyer for 
August has the following :— 


The cathode ray is destined to take an important part in our courts in 
determining the extent and manner of injury sustained by the plaintiff in a suit 
for damages. The case of Bruce v. Beall,! reported in 41 S. W.,? was an 
action brought for injuries sustained by the fall of an elevator. Dr. Gallman 
was introduced as a witness, and was permitted to submit to the jury an X-ray 
photograph taken by him, showing the overlapping bones of one of the plain- 
tiff’s legs at a point where it was broken by the fall. The defendant, by his 
attorney, objected to the admissibility of this evidence. It is difficult to 
understand upon what ground this objection was made. The photograph was 
taken by a physician and surgeon who was not only familiar with fractures, but 
with the new process by which this particular impression was secured. His 
testimony was, in effect, that the photograph accurately represented the condi- 
tion of the leg at the point of the fracture, and, as a fact, by the aid of the 
X-rays he was enabled to see the broken overlapping bones exactly as if, strip- 
ped of the skin and tissues, they were uncovered to his sight. Experiments 
made by scientific men have demonstrated the power of the X-rays to reveal to 
the natural eye the entire structure of the human body, and that its various 
interior parts can be photographed as well as its exterior surface has been and 
now is. Diagrams of the locus in quo, drawn by hand, have frequently been 
used to aid a judge or a jury to an intelligent conception of matters to be de- 
termined, and the competency of the testimony of one who stated that he knew 
the diagram to be accurate, and who then used it to illustrate his statement, 
has seldom, if ever, been questioned. By the aid of the X-rays the jury was 
afforded a much more intelligent idea of the injury than they could have ob- 
tained by a verbal description by a surgeon. The question involved is similar 
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to that of Smith v. Grant, tried in the First District of Colorado. In numerous 
cases photographs have been held competent which showed exterior surfaces, 
They have been held competent on the question of the identity of persons,! and 
to identify premises,’ also in cases of handwriting. The competency of the 
photograph as evidence ought largely to depend upon the science, skill, exper- 
ience and intelligence of the person taking the picture and testifying with respect 


thereto. In the absence of these qualifications the photograph should not be 
admitted. 


Corporations: Power or Drrecrors to THEMSELVES as 
Creprrors. — While public impatience over the rascally manipulations 
of corporate directors and managers is increasing, a disposition on the 
part of the judges to give them the longest possible tether, and to con- 
done their offenses against honesty and business morals, seems to be 
steadily increasing. In the recent case of Butler v. Harrison &c. Co.,4 
the Supreme Court of Missouri announced the doctrine that it is not 
contrary to the public policy of Missouri for the directors of a business 
corporation to prefer themselves as creditors over outsiders, although 
the latter may have been induced to give credit to the concern for the 
directors’ benefit. The court added the usual proviso that in doing 
this they act in good faith. But in the eye of conscience and common 
honesty a director can no more use the corporate assets in good faith 
to prefer himself as a creditor over outsiders whom he has induced to 
give credit to the corporation of which he is a member, than a partner 
can make such use of the assets of the partnership firm. The thing is 
essentially dishonest and corrupt, and such a thing cannot be done with 


good faith. 


ConstituTIONAL Law: VALipity OF THE INDIANA StatuTeE RepvucinG 
Srreet Car Fares. — The fact that whenever the legislature of a State 
passes a statute which the corporations find it to their interest to set 
aside, they find ready listeners and subservient allies in the Federal 
judges, was lately demonstrated by a decision of Mr. Circuit Judge 
Showalter, sitting in the United States court in Indiana, declaring 
invalid the recent statute of that State, reducing the maximum fares 
which may be charged by street car companies in corporations of 
that State having a population of 100,000, from five cents to three cents 


1 Udderzook v. Com., 79 Pa. St. 340; Wis. 512; Blair v. Pelham, 118 Mass. 
Cowley v. People, 83N. Y. 464; Luke 421. 
v. Calhoun Co., 52 Ala. 118. 8 Marcy v. Barnes, 16 Gray, 161. 

2 Church v. City of Milwaukee, 31 4 41S. W. Rep. 235, 
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per passenger ; and the decision of the Supreme Court of Indiana hold- 
ing that the same statute is valid. It is needless to add that, according 
to the prevailing fashion, the Federal court of nisi prius overruled the 
State court of highest appellate jurisdiction, and the corporations go 
on defying the law and collecting five cent fares. 


Toe New York Anti-Trust Law Deciarep UNCONSTITUTIONAL. — 
Judge Chester, of the Supreme Court of New York, sitting at special 
term, has held that the late anti-trust laws of New York! which pro- 
vide an inquisitorial method for finding out whether a corporation has 
become a member of a so-called trust, is unconstitutional, as invading 
the constitutional immunity of a person from testifying against himself. 
There is altogether too much constitutional law of this kind for the 
rascals whom such decisions are designed to protect. 


MEN WHO HAVE DECLINED THE OrFrice OF CHIEF JUSTICE OF THE 
Supreme Court or THE Unirep Stares.— Our learned contemporary, 


The National Corporation Reporter, published at Chicago, in an appre- 
ciative notice of our last number, points out an error in our article on 
the Venezuela Boundary Arbitration, in the following language : — 


The writers of the article on the Venezuela Boundary Arbitration, speaking 
of the Chief Justices of the United States, and of the fact that President Grant 
had tendered the Chief Justiceship to Roscoe Conklin, err in saying that Conk- 
ling is on record as being the only man to decline the Chief Justiceship. They 
inadvertently forgot the fact that after Ellsworth resigned the office in Novem- 
ber, 1800, President Adams nominated Jay (for the second time) without prior 
notice to him, and his commission was dated December 19, 1800. ‘I had no 
permission from you,’’ wrote Adams, ‘‘ to take this step, but it appeared to me 
that providence had thrown in my way an opportunity, not only of marking to 
the public the spot, where, in my opinion, the greatest mass of worth remained 
collected in one individual, but of furnishing my country with the best security 
afforded its inhabitants, against its increasing dissolution of morals.’”’ To this 
Jay, on January 2, 1801, replied: ‘‘I left the Bench perfectly convinced that, 
under a system so defective, it would not obtain the energy, weight and dignity 
which was essential to its affording due support to the national government, 
nor acquire the public confidence and respect which, as the last resort.of the 
justice of the nation, it should possess. Hence, I am induced to doubt, both 
the propriety and expediency of my returning to the Bench, under the present 
system.’? This declination gave us Chief Justice Marshall, commissioned Janu- 


1 Laws of New York, 1897, chs. 383, 384. 
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ary31, 1801. It willalso be remembered that, when the nomination of Rutledge 
was rejected by the Senate, Washington, through General Henry Lee, offered 
to Patrick Henry the Chief Justiceship of the ‘‘ Superior Court of the United 
States,”” which Henry declined. William Cushing, then Associate Justice, 
was commissioned as Chief Justice, on January 27, 1796, but declined, as he 
preferred to retain his position. The nomination of Ellsworth now followed, 
and he was commissioned March 4, 1796. 

In this connection, it may be well to remark that the designation of the 
Justices of the United States Supreme Court for other purposes than judicial, 
has not added to the lasting fame of that tribunal. 

In the early days of the Republic, it came near destroying the usefulness of 
the court. Charles Pinkney, South Carolina’s Senator, in March, 1800, in a 
Senate debate, severely commented upon the fact that the judges were being 
sent away as foreign envoys; and he asserted that it was contrary to the dignity 
of the President, and the honor and independence of the judges to hold out to 
them the temptation of being envoys, or of giving them other offices; that no 
man ought to hold two offices under the same government. A judge might be 
induced to accept any other appointment from the Executive, or even from 
foreign powers. He contended for a provision, similar to that of South Caro- 
lina’s constitution, that no judge should hold any other office of private or 
public trust, under the State, United States, or any other power.! The desig. 
nation of Justice Bradley to the Electoral Commission was most unfortunate. 
Justice Harlan, as Commissioner to the Behring Sea Arbitration, made inter- 
national fame for himself. The appointments of the Chief Justice and Justice 
Brewer to the Venezuela Arbitration will no doubt bring credit to the American 
people; but the practice is not commendable, and Charles Pinkney’s words, 
pronounced nearly 100 years ago, are still potent for their wisdom. 


Asovut THE Law Scuoots. —'The calendar of the Law School of Dat- 
Bouse University (Halifax, N. S.) which school we have on several 
occasions commended, shows that the course of study extends over 
three years, with a total of sixty-seven students. We do not notice any 
American students in the list for this year. In former years there were 
several. 

The vacation number of the Atheneum Law Bulletin, published, as 
we infer, by the students of the Cuicaco Cottece or Law, is very 
attractive. It is printed on calender paper and gives the portraits of 
the faculty of the law college whose organ it is, as well as those of 
some of the graduating students. Some of these latter are ladies. It 
also gives the portrait of John Esher Knobel, LL.B., winner of the 
prize of fifty dollars established by T. H. Flood & Company, the law 
publishers. This prize was awarded this year for the best essay or 


1 See Benton’s Debates, Vol. 2, pp. 419, 421. 
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thesis on ‘‘ The Interposition of Civil Courts in Ecclesiastical Matters.’’ 
Mr. Knobel’s able thesis is also published in full in the same number. 
The graduating exercises wound up with a banquet of the Alumni Asso- 
ciation, the same being its eighth annual banquet. This very successful 
law school was formerly conducted as a private school, but is now con- 
ducted as the law department of Lake Forest University. Hon. 
Thomas A. Moran, LL.D., formerly a judge of the Appellate Court of 
Illinois, is and always has been (we believe) its dean. Among its 
faculty are many distinguished lawyers, notably Hon. Simeon P. 
Shope, formerly a judge of the Supreme Court of Illinois, and Hon. 
John Gibbons, LL.D., editor of the Chicago Law Journal, and at 
present one of the judges of the Superior Court of Cook County, 
Illinois. We recognize among the portraits that of our old friend 
Adelbert Hamilton, LL.B., long a lecturer in that celebrated law 
school, and formerly a contributor to this Review. 


The Western Reserve University, of Cleveland, Ohio, has lately 
added to its collection of buildings a building for its college of law. 
It is modest in size, but beautifully designed and constructed, and 
complete in all of its appointments. It is built of Cleveland sandstone, 
quarried in the vicinity, and is said to have been completed at a cost 
of not more than $25,000. In some other cities it might have cost 
twice as much. The trustees of this flourishing university have had 
the good sense to adopt the policy of placing at its head a young man, 
Dr. Thwing, somewhere in the forties, who possesses a clear eye, a 
clear head, a rich store of learning, gracious and affable manners, and 
a sympathy for young men well calculated to win his way among them. 


Tue Feperat Court Insunction aGainst THE Strikinc Coat MINERS 
in West Vircintra.— The action of Mr. Federal District Judge Jack- 
son, of the District of West Virginia, in the month of August last, in 
issuing an injunction against the striking coal miners who were march- 
ing in bodies upon the premises of certain mine-owners with the view 
of inducing their miners to join the strike, called forth severe denunci- 
ation on the part of some of the misinformed newspapers. A careful 
examination into the case will make it appear that these newspapers 
first misrepresented the nature of the order, and then denounced it. 
They represented it as a general order restraining the striking miners 
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from holding meetings to discuss their grievances,— in other words, 
infringing their liberty of speech. This was grossly false. What the 
learned judge did was to grant injunctive orders in several cases 
restraining Eugene V. Debs, M. D. Ratchford, and others, from enter- 
ing the private property of certain mine-owners for the purpose of 
interfering with their employés, either by intimidation or the holding of 
public or private assemblages upon the said property ; and then there 
was a supplementary order warning the strikers that marching to and 
fro through the company’s property at any time would be regarded as 
an effort to intimidate their employés and a violation of the injunction. 
One great grievance was that this marching to and fro through the 
property of the particular mining company took place on the public 
highway; but how that could make any difference does not appear. 
Clearly the striking miners had the right to use the public highway for 
ordinary purposes of travel; but they had no right to use it for the 
purpose of marching to and fro in great numbers, intending thereby to 
intimidate the employés working mines immediately adjacent, who 
were obliged to use the highway in going to and returning from their 
work. We do not know how the court obtained jurisdiction to make 
any orders in the premises at all. We assume that it was on the ground 
of diverse State citizenship. It is to be observed that, in respect to the 
ground of jurisdiction, this case differs from the contempt proceedings 
against Debs growing out of the railway riots of 1894 ; for the conspiracy 
set on foot by Debs involved an interruption of interstate commerce, 
and was directly within the prohibition of the Federal Anti-Trust law. 
We have before us printed copies of the orders made in three cases and 
we find that the plaintiff in each case was an individual, and not a 
corporation. For fear that the accuracy of the above statement con- 
cerning the force of these injunctive orders may be doubted, we subjoin 
the restraining portions of them, omitting the captions. Two of them 
were issued in suits against Eugene V. Debs and others, and one of 
them in a suit against M. D. Ratchford and others. The language of 
the first and principal restraining order was as follows :— 

Upon consideration whereof the bill is ordered tobe filed, and process issued 
thereon, and a temporary restraining order is allowed, restraining and inhibit- 
ing the defendants, and all others associated or connected with them, from in 
anywise interfering with the management, operation or conducting of said 
mines by their owners or those operating them, either by menaces, threats, or 
any character of intimidation used to prevent the employés of said mines from 
going to or from said mines, or from engaging in the business of mining in said 
mines, 


And the defendants are further restrained from entering upon,the property 
of the owners of the said West Fairmont Coal and Coke Company for the pur- 
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pose of interfering with the employés of said company, either by intimidation 
or the holding of either public or private assemblages upon said property, or in 
anywise molesting, interfering with or intimidating the employés of the said 
West Fairmont Coal and Coke Company so as to induce them to abandon their 
work in said mines. 

And the defendants are further restrained from assembling in the paths, 
approaches and roads upon said property leading to and from their homes and 
residences to the mines, along which the employés of the West Fairmont Coal 
and Coke Company are compelled to travel to get to them, or in any way inter- 
fering with the employés of said company in passing to and from their 
work, either by threats, menaces or intimidation; and the defendants are fur- 
ther restrained from entering the said mines and interfering with the employés 
in their mining operations within said mines, or assembling upon said property 
at or near the entrance of said mines. 

The purpose and object of this restraining order is to prevent all unlawful 
combinations and conspiracies, and to restrain all the defendants engaged in the 
promotion of such unlawful combinations and conspiracies from entering upon 
the property of the West Fairmont Coal and Coke Company described in this 
order, and from in any wise interfering with the employés of said company in 
their mining operations, either within the mines or in passing from their homes 
to the mines and upon their return to their homes, and from unlawfully inciting 
persons who are engaged in working the mines from ceasing to work in the 
mines, or in anywise advising such acts as may result in violations, and 
destruction of the rights of the plaintiff in this property. 


The language of the supplementary order, which was not issued by 
Mr. Circuit Judge Goff, as the newspapers stated, but which was issued 


by Mr. District Judge Jackson after consulting with Judge Goff, was 
as follows :— 


On motion of A. B. Fleming, counsel for plaintiffs in foregoing cases, it is 
ordered that the marshal of this district do notify and warn the strikers that 
marching to and fro through the company’s property at any time in the above 
cases will be regarded as an effort to intimidate the miners of said companies, 
and such marching will be considered as a violation of the injunction hereto- 
fore awarded in the above cases. 


The right to an injunction in such cases has been reaffirmed so often 
that it must be regarded as a settled question. In such cases, as in 
others, an injunction is granted for the purpose of protecting property 
and business, and not for the purpose of enforcing the criminal laws ; 
but the circumstance that the act which is restrained may involve an 
infraction of those laws does not any the less entitle the person or 
corporation whose property or business is threatened by it, to an in- 
junction. It is true that the criminal laws of the State ought, in such 
a case, if properly enforced, to be sufficient for the protection of the 
rights sought to be protected by injunction. But these laws are, in 
many cases, entirely insufficient, and in other cases no disposition is 
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exhibited on the part of the local authorities to enforce them. Those 
who inveigh against ‘‘ government by injunction ’”’ do not stop to con- 
sider that such government is better than no government at all. Nor 
does it lay in the mouths of persons intending to commit crime to 
object that they are restrained from so doing by a court of equity. 


FeperaL Writs or Haspeas Corpus To Review State SENTENCES.— 
We renew attention to the gross abuse of the Federal writ of habeas 
corpus in the case of Durrant, referred to by us in a former number 
of this publication.! It will appear that, after all resources had been 
exhausted in the State tribunals ; that after a judgment convicting Dur- 
rant of murder had been affirmed by the Supreme Court of California; 
that after the Governor of California had refused executive clemency ;— 
an application was made to Mr. Federal Circuit Judge Gilbert for a 
writ of habeas corpus, thus endeavoring to appeal from the Supreme 
Court of California to a Federal circuit judge of nisi prius by means 
of this writ. The learned judge very properly denied the application. 
He properly denied it for the reason (if for no other) that the proper 
rules of procedure required Durrant, if convicted in violation of the 
constitution of the United States, to prosecute a writ of error in the 
Supreme Court of the United States in the regular course of justice, 
and not to try to appeal from the Supreme Court of California to a 
Federal judge of nisi prius. Then followed an abuse, which under the 
rulings of some of the United States circuit judges, Judge Gilbert was 
unable to prevent,—the granting of an appeal from his order to the 
Supreme Court of the United States, under an act of Congress allow- 
ing appeals in habeas corpus cases. The American Law Review may 
claim, in some sense, the paternity of that statute. After repeated 
representations in this publication of the abuses which were continually 
taking place in the use of the writ of habeas corpus by Federal judges 
to enlarge prisoners held under State process, one of the editors of 
this publication read a paper on this subject before the American Bar 
Association at Saratoga, in the year 1883. It happened that there 
were present at that meeting two distinguished lawyers who were then 
members of the Judiciary Committee of the House of Representatives,—— 
Luke P. Poland, of Vermont, and James O. Broadhead, of Missouri. 
Some action on the subject was taken by the Association, we do not 
exactly remember what. But these gentlemen took the matter up in 


1 81 Am. L. Rev. 600. 
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Congress and their efforts resulted in the passage of the existing stat- 
ute. Some of the courts of the United States have construed the 
statute as allowing an appeal from the refusal of a Federal judge to 
grant the writ of habeas corpus even in cases of prisoners held under 
State judgments,— thus making the statute allowing an appeal a means 
of abuse much greater than originally existed. Under this construc- 
tion of the statute, after a capital conviction in a State court and its 
affirmation by the highest State appellate court, an appeal may be taken 
in every case as a matter of right, through the mere form of applying to 
a Federal judge of nisi prius for a writ of habeas corpus, and appealing 
to the Supreme Court of the United States from his order denying 
the writ. Durrant murdered at nearly the same time two young girls 
in a church of which he was a member, as far back as the year 
1893. The attending circumstances were hideous and revolting, and 
stamp him as a moral pervert of the lowest possible type. He is 
still breathing the vital air. If the crime had taken place in England 
or Canada, he would have been hung within three or four months from 
its discovery. Itis idle to tell us that such delays of justice do not 
furnish the primary cause of lynchings of criminals which are taking 
place all over the country. If the murders had taken place in a 
country place anywhere in California, or almost anywhere else in the 
western or southern portions of our country, Durrant would have been 
quickly lynched. But it took place in a large city where such irregular 
violence is kept down by a powerful police force. He has therefore been 
allowed to escape the dues of justice for four long years, and the delay 
in his punishment has tended to soften popular opinion toward him and 
to make his execution, when it shall take place, that of a martyr. 
Amore exact and detailed statement of this abuse of the right to 
appeal in habeas corpus cases would make it appear that it was practiced 
in the case of Worden, the railroad striker who sawed the bridge over 
a slough near Sacramento, precipitating a train into the water and kill- 
ing a number of soldiers, as well as in the case of Durrant. Applica- 
tions or petitions were filed by the attorneys for Durrant and Worden 
for writs of habeas corpus. The petition for Durrant was filed in the 
United States Circuit Court; that of Worden in the United States Dis- 
trict Court, although the latter, when his application for a writ was 
denied in the District Court, also applied to the United States Circuit 
Court. The petitions alleged, generally, that the prisoner’s constitu- 
tional rights had been violated. In Durrant’s petition, it was claimed, 
among other things, that his constitutional rights had been infringed, 
in that he had not been indicted but had been put to trial upon an infor- 
mation; that the jury was not an impartial one, etc. Judges Morrow 
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and Gilbert, in the Circuit Court, and Judge Hawley, in the District 
Court, refused to grant the writ of habeas corpus prayed for, and dis- 
missed the petitions. From these orders, both petitioners have appealed 
to the Supreme Court of the United States.! Until these appeals are 
passed upon, both invoked the provisions of section 766 of the Revised 
Statutes of the United States, as a stay of proceedings in the State 
courts, and to protect them from execution. Governor Budd had 
declined to grant any more reprieves, being satisfied that the proceed- 
ings were simply for delay, and that the alleged questions of deprivation 
of their constitutional rights are nothing more than mere vaporings to 
secure delay. Warden Hall of the California penitentiary at San 
Quentin, in whose hands the life of the prisoners now hangs, acting 
upon the advice of the Attorney-General of the State, has determined 
to wait until the appeals in the United States Supreme Court are decided. 

No appeal should be granted from the refusal to grant the writ 
in the first instance. The correct solution of the entire difficulty is 
to provide that another application may be had before a higher court, 
where the application may be disposed of summarily and without 
unnecessary delay. Otherwise it can well be seen what flagrant abuses 
section 766 would give rise to. Of course there would be a stop if an 
attorney tried a second application for a writ, and then appealed again 
from that refusal. He would be liable to be punisbed for a contempt 
of court.?- However, it has been held several times that an appeal from 
an order denying the writ is a matter of absolute right.* Therefore, 
the only solution of the difficulty is in amendment to the sections 
relating to appeals and to section 766. The act of 1891, creating the 
Circuit Court of Appeals, does not appear to have repealed this abso- 
lute right of appeal. It seems only to affect the method, time and court 
to which the appeal shall be taken. Otherwise the sections in the 
Revised Statutes as to appeals seem to remain in force. It is believed 
that the judges in the Ninth Circuit share these views; but they re- 
garded the appeal as a matter of right, and thought that it would be 
better not to deny the appeal, but let the Supreme Court pass upon 
the mooted question. They, however, declined to grant any stay of 
execution. The attorneys for the petitioner claim, of course, that the 
pendency of the appeal, under section 766, operates ipso facto, as 
a stay. 


1 Worden also appealed, out of an Jugiro, 140 U. S. 291, where a second 
abundance of caution, to the Circuit application and appeal was taken. 
Court of Appeals. 3 In re Sun Hing, 24 Fed. Rep. 

2 See in this connection what the 723; Ex parte Jugiro, 44 Fed. Rep. 
Supreme Court said in. the case of 755. 
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Anprew Jackson AND Epwarp Livineston.— Apropos of the ad- 
dress upon Andrew Jackson elsewhere published, it may not be amiss 
to refer to the intimate relations which the great soldier sustained to 
one of the greatest lawyers of his time. The publishers of ‘‘ Apple- 
ton’s Encyclopedia of American Biography ’’ employed Charles Haven 
Hunt to write up the ‘‘ Livingstons,’”’ which he accordingly did.! In 
doing that work, he became so much interested in the career of Edward 
Livingston that, in 1864, he wrote an extended ‘‘ Life,’’ a volume of 
439 pages, to which Geo. Bancroft wrote an Introduction; and the 
figures below given are to pages of the latter work. 

The Livingstons have sometimes been derisively spoken of by their 
political enemies, as ‘‘ The Royal Family of New York.”’ 

The family is of Scottish blood, and traces its descent from Sir 
Alexander Livingstone, who, in 1437, was made one of two joint 
Regents of Scotland, on the death of James I, during the minority of 
James II. 

Robert Livingston, founder of the American branch, settled at Albany 
in 1675, having then just reached majority; he married a daughter of 
the Schuyler family, then and for generations afterwards one of the 
most prominent in the Colony of New York. Between 1683 and 1686, 
he acquired, by successive purchases from the Indians, lands aggre- 
gating 160,000 acres (some twenty miles east and west by twelve miles 
north and south), stretching from the Hudson river, a few miles south 
of Hudson, New York, to the Massachusetts boundary, and including 
a part of the counties of Columbia and Duchess. The colonial Gover- 
nor, Dongan, approved the purchase; and, July 22, 1686, patented the 
lands to Livingston, as the ‘‘ Lordship and Manor of Livingston,’’ but 
reserving to the Crown a yearly rental of twenty-eight shillings. Liv- 
ingston was given the advowson of all churches; and was authorized to 
hold a court baron and court leet. In 1715 this grant was confirmed 
by Geo. I, by a royal charter, which conferred upon the Lord of the 
Manor the further privilege of membership in the colonial Legislature. 
Now, as a matter of fact, the Livingstons were permitted to exercise 
these special privileges, and did so, for 104 years. Robert Livingston, 
first Lord of the Manor, had three sons: Philip, born in 1686; Robert, 
born in 1688; and Gilbert, born in 1690. Gilbert was given a separate 
estate, in Saratoga. In order to provide for the second son, Robert, 
13,000 acres were detached from the southern part of the original 
grant; and the part thus detached was erected into the ‘* Lower 
Manor,’”’ or, as it is much better known in American history, the 


1 Volume 3, page 746. 
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‘*Manor of Clermont ’’ — and, subsequent to 1790, as simply Cler- 
mont. The lands not detached, descended to Philip, who became second 
Lord of the Manor. 

His eldest son, Robert, born in 1710, became third Lord of the Manor ; 
but just before his death, in 1790, divided the estate equally among 
his children — against the protest of his eldest son. From the Cler- 
mont branch came Robert R. Livingston, and his younger brother, 
Edward, the subject of this inquiry. Robert R. Livingston, though 
but twenty-nine years old, acted with Adams, Franklin, Jefferson and 
Sherman in framing the Declaration, but was called home to New York, 
before he had an opportunity of signing it. He was afterwards the 
first Chancellor of the State of New York. 

Edward Livingston was born at Clermont, May 26, 1764, and was 
twelve years old when his brother helped frame the Declaration. In 
1781 he graduated from Princeton, and entered the office of Jobn 
Lansing, afterwards second Chancellor of New York. January, 1785, 
he was admitted; his fellow-students were Burr, Kent and Hamilton; 
and from the first, he gave special attention to the civil law; he settled 
in New York City, where he ranked with Burr, Kent and Hamilton. 

In 1794, 1796, and 1798, he was elected to Congress, where he 
first met Andrew Jackson, and they voted together on nearly all 
questions. 

He opposed the alien and sedition laws; and by his intimacy with 
Jackson and Jefferson incurred the enmity of Burr, Hamilton, and 
Marshall. He was one of six New York members who voted for Jeffer- 
son, while the other four members voted for Burr. 

Jefferson made him United States Attorney at New York City; and 
soon afterwards he was elected Mayor. By the fraud and embezzle- 
ments practiced by a clerk employed in the District Attorney’s office, 
Livingston suddenly found himself largely indebted to the general gov- 
ernment; at that time the District Attorney being the government 
agent for disbursing all funds appropriated for court expenses. He 
promptly confessed judgment in favor of the United States, for the 
sum of $100,000, though, as a matter of fact, later investigations proved 
the actual shortage to be only $43,666.02. In order still further 
to secure the government, he assigned and conveyed everything, 
personal and real, to a trustee. F 

This judgment was kept hanging over his head until released by 
President Jackson, many years later. Just before these financial re- 
verses came upon him, he had lost his wife, who left two children; 
these he placed with his eldest sister, Gen. Montgomery’s widow. But 
this defalcation, which Jefferson could not, or would not, understand, 
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seems to have been the beginning of Jefferson’s hostility toward 
Livingston. 

The latter, having made restitution to the extent of his whole estate, 
and having provided for the education of his infant children, sent his 
resignation as Mayor in to Governor Clinton, which the latter accepted, 
though very reluctantly. Having done all these things, he quitted New 
York, in the last week of December, 1803, with but $100 in his pocket, 
and letters of credit for the further sum of $1,000, all now remaining 
of his once princely fortune. His destination was New Orleans, which 
he reached February 7, 1804.! 

1t should have been observed in its logical connection that the entire 
Livingston family were prime favorites with Lafayette; their house was 
his home, and they were kindly disposed toward everything French ; 
indeed, it was this very disposition which ruined Livingston financially ; 
the defaulting and absconding clerk was a French refugee, who had 
worked on his sympathies, and wormed into his confidence. But his 
familiarity with the French language and literature, and his thorough 
knowledge of the civil law, a knowledge far surpassing that of 
Chancellor Kent, stood him in good stead when he located in New 
Orleans. 

At the April term of the Governor’s court he tried six causes, and 
twenty-nine causes at the May term ; addressing a juryin either French, 
German or Spanish, and sometimes in all three; he at once took his 
place at the head of the profession, and kept it while he lived. Among 
his first clients was one Jacob Gravier, who brought an action against 
the city, to quiet his title and possession of a large tract of river front- 
age; in payment of his fees, Livingston took part of this land and held 
it until forcibly ousted by order of Jefferson. This is the famous 
‘*‘ Batture’’ case, one of the most readable to be found in the 
American books, but somewhat beside this inquiry.? 

Before passing on, however, it may not be amiss to observe, with 
reference to the Batture case, that after it had estranged Jefferson and 
Livingston for many years, they became reconciled in their old age 
(precisely as Adams and Jefferson did). Indeed, on the occasion of 
his last appearance in court, New Orleans v. United States,? in which 
be was senior and Webster was junior counsel, Livingston referred 
touchingly to his early friendship for Jefferson, their estrangement, and 
reconciliation, concluding thus: ‘‘I could not avoid using this occasion 


1 Page 110. 203; s. c. 15 Fed. Cas. 660; 4 Hughes, 
2 Livingston v. Jefferson, 1 Brock. 606. 
5 10 Pet. 661. 
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of making known that I have been spared the lasting regret of reflect- 
ing that Jefferson had descended to the grave with a feeling of ill will 
towards me.”’ 

Livingston and Jackson, who had parted as warm personal and politi- 
eal friends, when the latter quitted Congress and took his place on 
the Bench, met again on the eve of the battle of New Orleans; their 
early friendship was renewed, and continued unabated while they lived. 

Livingston was among the first to become solicitous about the safety 
of New Orleans; early in September, 1814, a mass meeting of citizens 
was held, at which he presided, and which he addressed ; that meeting 
appointed a Committee of Safety, placing him at its head, from which 
time he was constantly in communication with General Jackson. When 
the latter reached the city, December 2, 1814, and was met by a dep- 
utation, he responded briefly to their address of welcome, but his 
remarks were in English, and utterly failed to awaken enthusiasm or 
interest. Grasping the situation, Livingston rendered the response in 
French, whereupon the crowd became wild with enthusiasm, rending 
the air with cries of ‘‘ Vive Jackson.’’ ‘‘ Vive notre General.’’ There 
and then old Hickory seems to have taken Livingston to his very 
heart of hearts; and to have trusted him, thenceforth, as he trusted 
no other living man. Young Lewis Livingston, Edward’s only son, 
was placed on Jackson’s staff, with the rank of Captain; the father at 
the same time became a volunteer aid, with the rank of Colonel; and 
becoming, to use the words of his biographer, at page 198, ‘‘ aid-de- 
camp, military secretary, interpreter, orator, spokesman, and confiden- 
tial adviser upon all subjects.”’ 

Sunday, December 18, 1814, Jackson reviewed all his troops, in the 
public square; and his address to them was read, in German, French, 
and in Spanish, by Livingston. Both father and son shared all the 
dangers of the campaign ; the father’s influence with the General being 
sufficient to induce him to accept the re-inforcements tendered by 
Lafitte, the pirate. Long after the battle, and when about to quit 
New Orleans, Jackson sat for his miniature, painted on ivory. This 
he presented to his favorite, with the following indorsement, in his 
own hand writing: — 

HEADQUARTERS, NEW ORLEANS, May Ist, 1815. 

Mr. E. Livingston is requested to accept this picture, as a mark of the sense 
I entertain of his public services, and as a token of my private friendship and 
esteem. ANDREW JACKSON. 


Livingston resumed his practice, when the war closed, and followed 


it closely until he was again sent to Congress. Beginning December, 
1823, he represented New Orleans for three consecutive terms; and, 
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under date of April 24, 1824, Jefferson sent him a letter of the warmest, 
most friendly congratulation. 

At the time Livingston quitted New York for New Orleans, the firm 
of Dunham & Davis held a demand against him, which they reduced to 
judgment, and then assigned the judgment to Burr. 

in July, 1806, Burr gave Doctor Bollman a written order on Living- 
ston, for the payment of $1,500, without specifying that it was in pay- 
ment of this judgment debt. These papers came to the knowledge of 
Gen. Wilkinson, and, on the strength of them, he sought to connect 
Livingston with Burr’s conspiracy, and made an unsuccessful effort to 
have him arrested.! 

In 1826, Livingston paid his old debt to the United States, by selling 
to the general government some of his New Orleans lands; and when 
these facts afterwards came to the knowledge of President Jackson, he 
peremptorily ordered his Secretary of the Treasury to discharge the old 
judgment; this was done, and Jackson’s enemies made a vast amount 
of political capital out of it — or attempted to do so. 

Jackson and Livingston both resided in Washington during 1823, 24, 
25, and were more intimate than ever. During that period Jackson 
was understood to be a candidate for the presidency, and was criticised 
accordingly, more especially for having declared martial law in New 
Orleans, and for continuing it unreasonably. Livingston was well- 
known to have been in his confidence at that time, and continuously 
thereafter. Very many inquiries were addressed to Livingston, by men 
who seemed honestly desirous to learn the real facts; and among such 
inquirers was Timothy Pickering. To him, Livingston replied as fol- 
lows: ‘* During that time, I enjoyed his (Jackson’s) confidence, which 
I should esteem it one of the greatest misfortunes of my life to have 
been at any time since deprived of. I think, therefore, that I know 
him well. I have seen him in circumstances of most extraordinary dif- 
ficulty, amidst the greatest dangers and perplexities, and in the hour of 
victory and triumph, and witnessed the resources, the energy, firmness, 
courage, and moderation whivh distinguished his whole conduct in 
these several situations — conduct always adapted to the occasion which 
rendered it necessary, without the slightest attention to the effect which 
his measures might have upon himself. I am not writing his panegyric, 
or I could give instances of all that I allege. I am giving what you 
asked, my honest opinion.”’ 

During his six years in Congress, Livingston paid but one visit to 
New Orleans. During the campaign of 1828, he put in all his time for 


1 See page 130. 
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Jackson, in Pennsylvania, and further north, utterly neglecting his own 
fences — and he was defeated for re-election. 

Livingston was defeated at the polls in November, 1828 ; but at once on 
the meeting of the legislature he was elected to the Senate, taking his 
seat the day Jackson was inaugurated. From that time on he seems to 
have been the most trusted, as he was certainly the most able friend of 
the administration, supporting all its leading measures on the floor of 
the Senate. Jackson offered him the French mission, which he declined. 

April 9, 1831, he received a letter from Van Buren, saying the Presi- 
dent wished him to quit Montgomery place (which had been recently 
left to him by his deceased sister, the widow of Gen. Montgomery), 
and to come secretly to Washington, without letting any one know his 
destination. On reaching Washington he learned that it had already 
been decided that Van Buren should retire from the cabinet, and that 
he was to be succeeded by Livingston, as Secretary of State. This 
united him more closely to Jackson; indeed, the biographer claims 
that papers now in the possession of Livingston’s granddaughter, 
some in the handwriting of Jackson, others in that of Livingston, show 
that the drafting of all important State papers was intrusted to the 
latter, and the following documents tend to prove that claim :— 


FOR THE CONCLUSION OF THE PROCLAMATION, 


Seduced as you have been, my fellow-countrymen, by the delusive theories 
and misrepresentations of ambitious, deluded, and designing men, I call upon 
you in the language of truth, and with the feelings of a father, to retrace your 
steps. As you value liberty and the blessings of peace, blot out from the page 
of your history a record so fatal to their security as this ordinance will become 
if it be obeyed. Rally again under the banners of the Union whose obligations 
you, in common with all of your countrymen, have, with an appeal to heaven, 
sworn to support, and which must be indissoluble as long as we are capable of 
enjoying freedom. Recollect that the first act of resistance to the laws which 
have been denounced as void by those who abuse your confidence and falsify 
your hopes in treason, subjects you to all the pains and penalties that are pro- 
vided for the highest offense against your country. Can the descendants of the 
Rutledges, the Pinckneys, the Richardsons, the Middletons, the Sumpters, the 
Marions, the Pickens, the Brantons, the Taylors, the Haynes, the Gadsdens, 
the Winns, the Hills, the Henshaws, and the Crawfords, with the descendants of 
thousands more of the patriots of the Revolution, that might be named, consent 
to become traitors? Forbid it, heaven! 


Accompanying the above quotation, Livingston’s papers show two 
letters, both in Jackson’s handwriting, as follows :— 
Dec. 4, 1832, 11 o’clock, p. m. 
SIR: 
I submit the above, as the conclusion of the Proclamation, for your revision 
and amendment. Let it receive your best flight of eloquence, to strike to the 


a 
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heart and speak to the feelings of my deluded countrymen of South Carolina. 
The Union must be preserved without blood, if this be possible; but it must be 
preserved at all hazards, and at any price. 


Yours with high regard, 
ANDREW JACKSON. 
E. LIVINGSTON, Esq. 


Fripay, at night, Dec. 7th. 
My Dear Sir: 


Major Donelson, having finished copying the sheets handed by you about 
40’clock, p. m. to-day, is waiting for the balance. Such as are ready, please 
send, sealed, by the bearer. The message having been made public on the 4th, 
it is desirable, whilst itis drawing the attention of the people in South Carolina, 
that their minds should be drawn to their real situation, before tieir leaders can, 
by false theories, delude them again. Therefore, it is to prevent blood from 
being shed and positive treason committed, that I wish to draw the attention of 
the people of South Carolina to their danger, that no blame can attach to me by 
being silent. From these reasons you can judge of my anxiety to have this 
to follow the message. 

Yours respectfully, 


ANDREW JACKSON. 
E. LIVINGSTON, Esq. 


Secretary of State. 


The final mark of Jackson’s unbounded trust in Livingston appears 
to have been his special mission to France, growing out of the fact that 
the French Chamber persistently refused to appropriate the money due 
the United States, under the Treaty of July 4, 1831. President Jack- 
son insisted on the payment of the money, and Louis Philipe excused 
himself, on the ground that he had no money, that none had been ap- 
propriated, etc. May 29, 1833, Livingston resigned as Secretary of 
State, and on the same day Jackson commissioned him as Special 
Envoy, to adjust the dispute with France, which he accomplished 
successfully. G. C. W. 


Errort To Purcnase THE ReELIcs oF ANDREW JACcKSON.— The 
home of Andrew Jackson, known as the Hermitage, situated in the 
upland country at a considerable distance from the Cumberland river, 
eleven and a half miles east of Nashville, Tenn., was, prior to the civil 
war, purchased by the State of Tennessee at a cost of something in 
excess of $40,000, for which bonds of the State were issued, which 
bonds, or their renewals, still form a part of the funded debt of Ten- 
nessee. The purchase included only the real property. The furniture 
and relics of the great General passed, in due course of succession, to 
his adopted grandson, Colonel Andrew Jackson, now living at Cincin- 
nati, Ohio. The State of Tennessee appropriates but fifty dollars a 
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month tokeep the Hermitage protected from dilapidation, and this barely 
supports a peasant family, who reside there, together with an ancient 
negro, once a servant of General Jackson, who claims to have been born 
in 1803, but who was probably born some years later. The Hermitage 
Mansion, built of brick, stands substantially as it stood when General 
Jackson died in it in the year 1845. The old Hermitage, consisting of 
logs, a cabin of but two rooms and but a story and a half high, together 
with another detached log cabin which served as a kitchen, still stands, 
though necessarily renewed and restored. This is a far more interesting 
relic than the new Hermitage ; for in it Jackson extended his hospitality 
to such distinguished guests as Aaron Burr, the Marquis de La Fayette, 
and one of the sons of Daniel Boone. In one of the detached buildings 
of the old Hermitage, occupied by the colored servants of Jackson, the 
ancient servitor of the great General, still living and pleading for his 
‘*dram,’’ was undoubtedly born. This man is by far the most inter- 
esting relic of any left behind by Andrew Jackson. We subjoin an 
accurate portrait of him as he looks to-day. He cannot read, but 
nevertheless he has been so trained that he bows reverently over the 
tomb of Mrs. Jackson and professes to read upon the horizontal slab 
the inscription which General Jackson composed and caused to be 
engraved and placed there :— 


Here lie the remains of Mrs. Rachel Jackson, wife of President Jackson, 
who died the 22d of December, 1828, aged sixty-one years. Her face was 
fair, her person pleasing, her temper amiable, her heart kind: she delighted 
in relieving the wants of her fellow creatures, and cultivated that divine pleas- 
ure by the most liberal and unpretending methods; to the poor she was a 
benefactor; to the rich an example; to the wretched a comforter; to the pros- 
perous an ornament; her piety went hand in hand with her benevolence, and 
she thanked her Creator for being permitted to do good. A being so gentle and 
so virtuous slander might wound, but could not dishonor; even death, when 
he bore her from the arms of her husband, could but transport her to the bosom 
of her God. 


This venerable relic will soon be laid away from human sight. The 
log cabins of the old Hermitage will again rot and crumble into the 
earth, and may not be restored. These reflections increase the desire to 
have the relics of Andrew Jackson purchased and restored to the country 
seat which he built for himself when a Major-General of the armies of 
the United States, and wherein he spent, during his intervals of repose 
from his public duties, his latest years. To accomplish this result — to 
restore these relics to the place from whence they were taken — to re- 
store the Hermitage as it was when General Jackson left it for mansions 
on high,— The Ladies’ Hermitage Association, of Nashville, was duly 
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chartered and organized in 1889. The State legislature conveyed to 
it, through a board of trustees, the house in which General Andrew 
Jackson lived, the tomb which marks his last resting-place, and twenty- 
five surrounding acres, to beautify and preserve throughout all coming 
ages, in perpetual memorial of the great man who lived there through 
forty-one years of his eventful life, and whose ashes now repose beneath 
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that soil. Finding the place in a state of extreme dilapidation, the 
association has, for the past eight years, put forth its efforts to restore 
the mansion, grounds and tomb to their original beauty. So much 
has been done in the way of restoration that now the association feels 
that it can bend its energies toward the purchase of the Jackson relics, 
consisting of furniture, portraits, historical mementoes, etc., which are 
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now offered to the association. To accomplish this, the association 
calls upon all patriotic and generous citizens to contribute to this cause. 
Sums small or large will be gratefully received and acknowledged. 

The board of directors of the association comprises a number of 
distinguished ladies of Nashville: Mrs. Mary L. Baxter, regent; 
Mrs. Albert L. Marks, first vice-president; Mrs. J. B. Linds- 
ley, second vice-president; Mrs. Mary C. Dorris, secretary; 
Mrs. R. G. Thorne, Mrs. A. M. Shook, Mrs. J. C. Gaut, Mrs. J. 
M. Dickinson, Mrs. M. S. Cockrill, members; and Mrs. P. H. 
Manlove, cashier. A popular subscription ought to be started through- 
out the entire country to aid in this most worthy object. It ought not 
to be limited in amount, but it ought to be understood that a ten cent 
subscription from the school children who desire to learn a lesson in 
patriotism will be more acceptable than a hundred dollar subscription 
from a rich man who gives it to get rid of some one who importunes 
him for it. It ought to be recalled that Andrew Jackson was a man, 
who, in public and in private life, was absolutely honest; who never 
proposed a measure or did an act except from the most sincere motives, 
and wholly without regard to the consequences of his proposal or his 
act upon himself; who never fought a battle that he did not win; who 
never promoted a public measure in which he did not succeed; who, in 
the greatest crisis in our country’s history, illustrated his patriotism, not 
by words but by deeds ; who did something ; who defended our southern 
coast against the greatest expedition that had ever been launched 
against us; who defeated the British, not in one, but in four battles,— 
and who compelled them to decamp from our coasts and retreat to their 
ships ; who in every controversy was on the side of popular right ; and 
who, in the upward course of his career, resigned six of the highest 
offices which his State or country could bestow upon a citizen: a name 
entitled to rank with that of Leonidas and Washington and Cincinnatus ; 
a name which will grow greater and brighterwith each receding age. The 
country seat, where he lived and died in patriarchal simplicity, ought 
to be rehabilitated with the furniture which he used, and with every- 
thing, so far as may be, that washis. The patriotic ladies whose names 
are above given have succeeded in purchasing his state carriage and 
also enough of his furniture to restore one room of the Hermitage. 
Their funds are now exhausted. They call upon the American people 
for a patriotic subscription. Subscriptions should be sent to Mrs. 
Mary C. Dorris, Secretary of the Ladies Hermitage Association, Nash- 
ville, Tenn. 
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Contracts: ILLeGaL Restraint or TRapE — By-Law of AssociaTIONs 
or Burtpers Requirinc Mempers To Pay THE AssOcIATION A PERCENT- 
AGE UPON ALL Conrracts.—In the case of Milwaukee &c. Asso. v. 
Niezerowski,! the Supreme Court of Wisconsin, in a learned opinion by 
Pinney, J., hold that the by-laws of a masons’ and builders’ associa- 
tion, the membership in which includes sixty out of seventy or seventy- 
five mason contractors in a city, which require the members to pay to 
the association six per cent on all contracts taken by them, and to sub- 
mit all bids for work first to the association, and provide that the low- 
est bidder shall add six per cent to his bid before it is submitted to the 
owner or his architect, are contrary to public policy, and void. The 
ground of the decision is that the by-laws constitute an unreasonable 
restraint of trade. 


CoystituTionaL Law: A New Version or Lizerty.— In the case of 
Aligeyer v. Louisiana,’ the Supreme Court of the United States, at the 
last term, held that the word ‘‘ liberty,’’ as used in the Fourteenth 
Amendment of the Federal constitution, comprehends not merely the 
nght to freedom from physical restraint, but also the right ‘‘ to pursue 
any livelihood or calling; and, for that purpose, to enter into all con- 
tracts which may be proper.’’ This decision is unquestionably in line 
with the drift of modern American judicial thought, and it is another 
step in advance in the general progress of the courts toward a general 
superintendence of the legislative department of governments, Federal 
and State. We have not the least idea that this interpretation of the 
word ‘liberty’? was in the brain of a single member of the Congress 
of the United States that voted to propose the Fourteenth Amendment 
to the States for adoption, or in the brain of a single member of any 
State legislature that voted to adopt it. It is putting a new interpre- 
tation upon an old word. The word has come down in our American 
constitutions from Magna Charta, and in that venerable instrument it 
was always understood to mean freedom from bodily restraint, and 
nothing else. It is perceived that under this new doctrine the courts 


1 70N. W. Rep. 166. 2165 U. S. 578; s. c. 17 Sup. Ct. Rep. 427. 
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are going to set aside every act of the legislature which restrains the 
liberty to *‘ enter into all contracts which may be proper;’’ and the 
courts will accordingly decide, contrary to the opinion of the legisla- 
lature, what contracts are ‘‘ proper’’ and what are not ‘* proper.” 
This is nothing more or less than applying to sovereign legislation the 
rule which the courts of judicature apply to the by-laws of private cor- 
porations, the rule of upholding them when they are reasonable — that 
is to say ‘* proper,’’ and of setting them aside when they are unreason- 
able —that is to say, improper. It is an assumption of legislative 
power, and ought to be promptly resisted. 


NEGLIGENCE: EvipENcE OF NEGLIGENCE WHERE Morps 1n 
Cotp Storace.—In the case of Leidy v. Quaker City Cold Storage 
Co.,' the Supreme Court of Pennsylvania hold that evidence that poul- 
try, when put in cold storage, was in good condition, that it was molded 
when taken out; that there was moisture in the room where it was 
kept; and that this would produce mold,— warrants recovery against 
the warehouseman, without proof of any specific act of negligence 
producing the moisture. 


ConstituTionaAL Law: ror Raisinc REVENUE TO ORIGINATE IN 
Hovsr or Representatives — Tue National Act.—In the 
case of Twin City Nat. Bank vy. Nebecker,? a serious attempt was made 
to overthrow the section of the National Banking Act of 1864, which 
lays a tax upon the average amount of the notes of a national banking 
association in circulation, on the ground that the section was a revenue 
bill, and, having been added to the bill in the Senate, before it became 
a law, it had not been passed in conformity with that clause of the con- 
stitution which provides that ‘‘ all bills for raising revenue shall origi- 
nate in the House of Representatives, but the Senate may propose or 
concur with amendments, as on other bills.’’? The Supreme Court 
were unable to take this view. It is only where the main purpose of the 
bill is to raise revenue that it must originate in the House, under this 
provision. Where the main purpose of the bill is something else and 
the raising of revenue is merely an incident, the bill, or the portion of 
it which lays the tax, may originate in the Senate. 


1 36 Atl. Rep. 851. 5° Const. U. S. Art. 1, Sec. 7. 
217 Sup. Ct. Rep. 766. 
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Deceit: Fatse StaTeMENTS OF Bank Directors Decervine Depos- 
irors.— The principle that, in order to sustain an action for damages 
grounded upon fraud, the two elements of fraud and damage, must con- 
cur, and that there can be no action for fraud without damage, or for dam- 
age without fraud, is well illustrated by the decision of the Circuit Court 
of Appeals ofthe United States for the 6th Circuit, in the case of Brady v. 
Evans,!in which the opinion of the court is written by Mr. Circuit Judge 
Taft. The court hold that, in an action of deceit against the directors of a 
bank for making false statements as to its condition, whereby the plain- 
tiff was induced to leave in the bank a deposit, previously made, which 
was lost by the failure of the bank, it is not sufficient to allege that the 
plaintiff was induced to remain a depositor by the statements so made. 
but it must be directly averred that, but for such statements, he would 
have withdrawn his deposits before the failure of the bank. 


AccipentT Insurance: TEMPORARILY ENGAGING A Hazarpovs Em- 
PLOYMENT.—In the case of Hess v. Preferred Masonic &c. Asso. ,? the 
Supreme Court of Michigan (Grant, J., dissenting) hold that a banker, 
who, while in a sawmill to get some boards sawed for a cabinet to be 
used in the bank, operates a saw to cut off some pieces for handles, is 
not within the provision of an accident policy declaring it void as to 
accidents occurring when engaged in any profession, employment, or 
exposure not rated in the policy as a preferred occupation ; he not being 
engaged in sawing as a business. 


Cierks or Court: LiaBLe ror Neciect To Issuz Process.— 
MeasurRE oF DamaGes.— It is very seldom that we have occasion to 
review the judgment of a court upon the question what would have 
been done if a writ of error had issued in a particular case, assessing 
damages to the extent of what the plaintiff in error would have gained 
if he had succeeded in reversing the judgment of the court below or in 
reducing it. The query naturally arises whether such damages are not 
too remote for estimation. We find, however, that in the case of 
Baltimore &c. R. Co. v. Weedon,’ it is held that in an action against 
the clerk of a court for failing to issue process in error to review a 
judgment against the plaintiff, when legally required to doso by proper 
proceedings on the plaintiff’s part, the measure of damages is, prima 


1 78 Fed. Rep. 558. 2 70 N. W. Rep. 460. 3 78 Fed. Rep. 584. 
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facie, the amount of the judgment which the plaintiff has been obliged 
to pay, but the defendant may show, in mitigation of damages, that, 
even if the plaintiff had had an opportunity to review the judgment, he 
would have been unable to reduce the recovery against him. The 
court also held, Mr. District Judge Hammond dissenting, that in such 
an action it is no defense that the plaintiff did not give attention to the 
clerk’s performance of his duty and see that it had been performed, 
since the plaintiff was not guilty of contributory negligence by reason 


of having relied upon the assumption that the clerk would do his official 
duty. 


INJUNCTION: PROTECTING THE PURCHASER OF AN INTEREST IN A NEws- 
PAPER — EnForcinG A CONTRACT THAT THE PURCHASER SHALL BE EDITOR 
AND ManaGer.— The case of Jones v. Williams,! carefully noted by us 
in a former issue of this publication,? which involved the protection by 
an injunction of a contract whereby the complainant became the editor 
and manager of the newspaper known as the St. Louis Post-Dispatch 
at a fixed salary, and also an interest in the profits, was argued before 
the Supreme Court of Missouri sitting in banc, and the decision of 
Judge Valliant, noted by us,was affirmed, Sherwood and Robinson, JJ., 
dissenting. The opinion of the court is written by Mr. Justice Mac- 
farlane. The court hold that the plaintiff had such an interest in the 
contract subsisting between himself and the Pulitzer Publishing Com- 
pany as ought to be protected by an injunction. Upon this subject the 
learned judge said :— 


The law is well settled that personal contracts for service will not, because 
they cannot, be enforced by courts of equity. But we do not view the duties 
to be performed by plaintiff under the contract as mere personal service or 

; simple employment. In his control and management of the paper he knows no 
master or employer. He is answerable to no one for the manner of performing 
his duty. He is accountable only for the stipulated results. His position gives 
him a property right in the possession, control and management of the paper 
he agrees to edit and manage. A reading of the contract will show that the 
central idea of the executory part of it is the control and management of the 

paper. That means the possession and use of the property, and not mere 
employment to write editorials. 


The real stress of the case was whether the contract, which was not 
made with the corporation known as the Pulitzer Publishing Company, 
which was the legal owner of the newspaper, but with Mr. Pulitzer in 
person, the owner of a majority of its stock, was binding upon the cor- 


1 39 S. W. Rep. 486. 2 30 Am. Law Rev. 423. 
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poration. The court held that it had been ratified by the corporation 
by its conduct, and that it was hence binding. Although the holding 
of the court on this question has caused a considerable contrariety of 
professional opinion, yet there would be little reason to doubt its sound- 
ness, but for a powerful dissenting opinion by Mr. Justice Sherwood, 
concurred in by Mr. Justice Robinson.! This will be, for a long time 
to come, a leading case on the doctrine of ratification by corporations. 


ConsTITUTIONAL Law: FEDERAL AND STATE JURISDICTION — STATE 
Convictions OF Persons Acting Unper AUTHORITY OF THE UNITED 
States — FeperaL Writs or Haseas Corpus To Retease Such Per- 
sons.— The decision of Mr. Federal District Judge Shiras, rendered in 
June last,? has attracted considerable attention from the fact that the 
ruling judge issued the habeas corpus to release from the custody of an 
officer of the State of Iowa a prisoner who had been convicted of a 
statutory crime in one of the courts of that State and whose conviction 
had been affirmed by the Supreme Court of that State. Briefly stated, 
Waite was a United States pension examiner, detailed to investigate 
certain pension frauds which had been committed in lowa, one of them 
relating to the pension claim of a man named Andrus. Waite was 
indicted under a statute of Iowa for maliciously threatening to accuse 
Andrus of a crime in order to compel him to do an act against his will.* 
It appears to have been unquestioned that if Waite made any threat 
against Andrus it was made within the scope of Waite’s office and con- 
duct as pension examiner. Waite was convicted, appealed to the 
Supreme Court of Iowa, and the judgment was affirmed.‘ From an 
imprisonment under the sentence thus affirmed, Mr. District Judge 
Shiras released him on hubeas corpus. The opinion of the learned 
judge is long, and possibly it involves repetitions of the central idea ; 
but this is intended to bring it out and make it entirely clear. 
It is in all respects on admirable opinion, and vindicates the 
action of the court in the premises. It proceeds upon the well-known 
and oft-affirmed principle that the authorities of a State cannot lay 
hands upon the officers or agents of the United States in the discharge 
of their official duties; otherwise the execution of the laws of the 
United States would depend upon the comity and concurrence of the 


1 For this dissenting opinion, see opinion is also published in full in the 
40S. W. Rep. 353. Minneapolis Tribune for June 20. 

2? In re Waite, 81 Fed. Rep. 359. The 3 Code of Iowa, § 3871. 
4 State v. Waite, 70 N. W. Rep. 596, 
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State governments. It proceeds on the further ground that it is not 
competent for one of the States to make a crime against the laws of the 
State out of an act which is within the plane of the operations of the 
government of the United States. The Iowa statute, therefore, had no 
just application to a case where the person was acting as an officer of 
the United States and under color of his authority as such. But if he 
committed a wrong against a citizen of Iowa while so acting, that wrong 
was to be redressed in a Federal, and not in a State tribunal. Aside 
from the fact that the conclusion of the learned judge is supported by 
direct authority of the Supreme Court of the United States,! it is 


clearly vindicated by his reasoning, from which we take the following 
extracts 


Broadly stated, it involves the proposition, whether the operations of the 
government of the United States, in matters within its sole control, and which 
operations of necessity must be carried forward by means of officers and agents 
duly appointed, can be interfered with by criminal proceedings, instituted in the 
State courts and based upon acts done by such oflicers or agents within the 
scope of the duties imposed upon them. By this it is not meant to assert that 
because a person is an officer or agent of the Federal government, he is thereby 
excepted out from the jurisdiction of the State or the binding force of its laws. 
The mere fact that when the acts by him done, were done, he was an officer 
of the United States, charged with certain duties to that government, will not 
afford him immunity from prosecution under the laws of the State, nor will the 
mere fact that he claims that the acts done were within the line of his official 
duty afford him protection, if the acts are such as to show that the claimed 
immunity is a mere subterfuge, and that under no fair consideration of his 
official duty could he have assumed that he was acting in his official capacity, 
when the acts complained of were done by him. But when an officer of the 
United States is charged with the performance of certain duties, under the 
laws of the United States, and in the general performance thereof he does acts 
which it is claimed are in excess of his proper duty, or which are violative of 
the rights of other citizens, the question is whether a prosecution therefor can 
be sustained in the State courts, when it is apparent that the institution and 
maintenance thereof may interfere with the enforcement of the laws ef the 
United States or with the operation of that government. Under this aspect of 
the question the point is not what the rights of individual citizens might re- 
quire for their proper protection, but whether the government of the United 
States, acting in the interest of the entire community, has not the right to assert 
that its operations within the jurisdiction conferred by the constitution, and 
wherein it is supreme and paramount, cannot be interfered with under the laws 
of the State and that to prevent such interference it must be held that an officer 
or agent of the United States, when engaged in the performance of his officiat 
duties, is not amenable to the laws or courts of the State, in a criminal prose- 


1 Martin v. Hunter, 1 Wheat.(U.S.) Re Nagle, 135 U. S. 1; Re Loney, 134 
363; Tennessee v. Davis, 100 U.8.257; U.S. 372. 
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cution based upon acts by him done in connection with his official duties. If 
in the performance of these duties, the officer so acts as to violate his duty to 
the United States, that government, and not the State, is the proper party to 
call him to account. If the acts done are violative of the rights of individuals, 
a civil action for damages may be maintained or protection may be sought 
under the laws of the United States and thus a remedy may be afforded to the 
citizen without bringing the Federal and State governments into conflict or 
without unduly interfering with operations of that government under whose 
authority the officer is acting. 

* * * For any dereliction of duty in the mode and manner of conducting 
the investigation which he was empowered to make under the authority of the 
United States, he isamenable to the laws of the United States, but not to those 
of the State, for, as is said in effect by the Supreme Court in the Neagle case, 
acts done under the authority of the United States cannot be violations of the 
criminal laws of the State. Being done within the general scope of the author- 
ity conferred by the United States, the rightfulness or validity thereof cannot 
be tested by the provisions of the criminal statutes of the State. 

Therefore when it was made to appear to the District Court of Howard 
County that it was sought in the case before it, to hold Edward F. Waite liable 
for a criminal violation of the statutes of the State, for acts by him done as a 
special examiner of pensions appointed under the laws of the United States, 
when he was engaged in the performance of the duties imposed upon him as an 
officer or agent of the United States, then it was made to appear to the court 
that it had no jurisdiction to further proceed in the case or to further restrain 
the liberty of the defendant therein for the reasons — 

First. That it thus appeared that it was being attempted to apply the crim- 
inal provisions of the statute of the State to acts done and proceedings had 
under the laws of the United States creating and regulating the pension system 
of the United States, which system as to substance and mode of procedure, lies 
wholly without the plane of State jurisdiction. 

Second. That it was thus made to appear that the criminal process of the 
State was being used to interfere with, impede and embarrass the operations 
of the government of the United States in connection with a subject-matter, 
touching which the laws of the United States are not only paramount and 
supreme, but touching which the jurisdiction of the United States is exclusive; 
and 

Third. That it was thus made to appear that it was sought to subject an 
officer and agent of the United States to punishment under the criminal statutes 
of the State for acts by him done, under the authority of the United States, in 
connection with a subject-matter wholly within Federal control and jurisdiction. 


At the end of his opinion the learned judge expressed his sense of 
the delicacy of the duty imposed upon him of reviewing the judgment 
of a State court, which had been affirmed by the Supreme Court of that 
State. The propriety of so doing was really the only question in the 
case worthy of debate. Counsel for the respondent — the Iowa sheriff 
having the prisoner in custody — argued that the regular and proper 
mode was a writ of error from the Supreme Court of the United States 
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to the Supreme Court of Iowa. Unquestionably, it is true that this 
was a regular and proper mode; but it is equally true that the mode 
adopted by the Federal judge was also regular and proper. ‘The 
Supreme Court of the United States have formally laid down the doe- 
trine that whether the writ of habeas corpus will be issued to enlarge a 
prisoner held under a State sentence which is violative of the Federal 
constitution or the Federal law, must be left to the discretion of 
the judge to whom the application is made for the writ; and that unless 
an emergency exists, he ought to refuse the writ and leave the prisoner 
to his writ of error. But it is plain that when an officer of the United 
States is arrested and imprisoned under a sentence for something done 
under color of his office, such an emergency does arise ; otherwise his 
mere temporary arrest until a writ of error and supersedeas could be 
sued out, might embarrass the operations of the government of the 
United States. The case is different from the case where the prisoner 
is not an officer or agent of the United States, but where, as in the case 
of Durrant to which we have elsewhere alluded, he merely claims that 
his rights under the constitution of the United States were violated in 
the conduct of his trial in the State courts. In such a case an appeal 
from the highest State court to the lowest Federal court is a plain 
insult to the State judiciary and a gross abuse, such as was prevalent 
a few years ago, but which has been largely stopped. But where an 
officer of the United States is held under a State sentence for an act 
done in his official capacity, then it is clear of doubt that it is the right 
of the United States to have the question whether he is rightfully held 
brought before one of its tribunals and decided in the speediest and 
most direct way. The Federal writ of habeas corpus in relation to 
State process was first created by an act of Congress which grew out 
of the nullification proceedings in South Carolina, and the prosecution, 
under the laws of that State, of Federal revenue officers for executing 
their duties under the laws of the United States within that State. It 
might well have been said in those cases that the writ ought not to 
have been used in the case of a prisoner held under State sentence, 
but that such prisoners ought to have been put to their writ of error in 
the Supreme Court of the United States. The conclusive answer was 
that a writ of error is attended with such delay that the government 
may be seriously embarrassed by the imprisonment of its officers 
pending the hearing of the case in error, and that it was consequently 
necessary to provide a direct remedy by means of the writ of habeas 
corpus. It is true that the Supreme Court of Iowa is composed of 
five judges, and that a single Federal judge of nisi prius, overruling its 
decision, enlarged a prisoner held thereunder. This, indeed, looks 
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unseemly. It is, in substance, an appeal from the highest State court 
to the lowest Federal court in the State of Iowa. If the case were not 
that of the imprisonment of a Federal officer, the decision might well 
be regarded as an insult to the Supreme Court of Iowa. But it is to 
be said that whatever is unseemly in it that court has brought upon 
itself. It is extraordinary that a court composed of such learned and 
capable lawyers as composed the Supreme Court of Iowa should have 
affirmed the conviction of a Federal officer for an act done within the 
scope of, and exclusively with reference to his official business. Mr. 
District Judge Shiras, in his opinion, clearly points out that the princi- 
ple upon which he proceeds has no application to a case where one who 
happens to be a Federal officer commits a crime against the laws of 
the State, while not acting within the sphere of his official authority. 


DamaGes FoR Injury From Fricut Causep By NEGLIGENCE. — The 
New York Court of Appeals having held in a recent case? that dam- 
ages cannot be recovered from an injury produced by fright caused by 
the negligence of the defendant, and having placed this decision upon 
the broad ground of public policy involved in the difficulty of making 
accurate proof in such cases of the nature and extent of the injury, 
and, secondly, upon the ground of the ground of the injury being too 
remote, — Mr. Algernon Sidney Norton, one of the editors of the 
University Law Review, published in New York City, takes the decision 
up and gives it a handsome overhauling in language which we have not 
the space to reprint.? 


TELEPHONE Companies: Ricut To Occupy StrREETs oF A CITY ON THE 
GROUND OF THE LATTER BEING Post Roaps.— It will be recalled that all 
public highways, including the streets of cities, towns and villages, are 
deemed to be post roads of the United States, within the meaning of 
the constitution. An act of Congress® will also be recalled, confer- 
ring upon telegraph companies the right to occupy post roads of the 
United States. This may be regarded as a great stretch of Federal 
power, when it is considered that neither at that time nor at any time 
since has any telegraph company been in any way connected with the 
public postal service. It is not perceived how Congress has the power 


1 Mitchell v. Railroad Co., 151 N. 2 3 Univ. Law. Rev. 130. 
Y. 107. 3 Act of July 24th, 1866. 
VOL. XXXI. 50 


| 
t 
n 
t 
t 
it 
d 
d 
1, 
Ig 
It 
to 
e, 
in 
as 
nt 
Ts 
ly 
us 
of 
its 
ks 


786 5l AMERICAN LAW REVIEW. 


to seize and appropriate the highways and streets laid out by the State 
for a public service in no way connected with the postal service, on the 
mere ground that such highways are post roads. Undoubtedly Con- 
gress would have the right to use them as post roads, and to enforce 
the unobstructed use of them by its mail carriers. But to do that is 
one thing, and to confer upon private telegraph and telephone com- 
panies the right to use them is another thing. Nevertheless, in that 
process of judicial sapping and mining against which Mr. Jefferson 
warned the American people, the right seems to have been established. 
It is now extended to telephone companies, so as to give such a com- 
pany the right to occupy the streets of Richmond, Virginia, in virtue of 
the act of Congress above referred to. In the Circuit Court of the 
United States for the Eastern District of Virginia, in tle case of the 
Southern Bell Telephone Co. v. Richmond, it is held by Mr. Circuit 
Judge Goff, according to the syllabus, as follows: A corporation char- 
tered as a telephone and telegraph company, and which maiutains a 
telephone system through which, under contracts with its subscribers 
and with a company maintaining a telegraph system, its subscribers are 
connected with and transmit messages to the telegraph company, to be 
sent to points in other States and foreign countries, is entitled to the 
rights given by the act of Congress of July 24, 1866, to aid in the con- 


struction of telegraph lines, and, on complying with the act, has the 
privilege of running its lines over and through the streets of a city, 
which are post roads of the United States, and such city has no right to 
prevent it from so doing ; though it must pay its due proportion of taxes, 
and submit to the ordinary reasonable regulations of the State and city. 


NEGLIGENCE: Master anp Servant— DerectiveE MacHIngERY— 
Latent Derects — Fact or Acciwent not Prima Facte Evipence OF 
NeEGLiGENCE.— In the case of Reynolds v. Merchants’ Woolen Co.,? the 
Supreme Judicial Court of Massachusetts declined to apply the maxim 
res ipsa loquitur to a case where an employé was injured through a 
secret defect in a machine at which he was working, for the reason that 
the breaking of the machine might have taken place without the inter- 
position of any negligence on the part of the master. It appeared that 
plaintiff, defendant’s employé, was injured by the flying apart of the 
cylinder of defendant’s machine, which had been recently purchased of 
a reputable manufacturer. The evidence tended to show that the 


1 78 Fed. Rep. 858. 2 47 N. E. Rep. 406. 
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cause of the accident was the existence of blow-holes, which could not 
have been detected by inspection. It was held not error to charge 
that the happening of the accident did not itself show negligence, 
since, though the machinery may have been defective, defendant may 
have exercised due care by the purchase thereof of a reputable manu- 
facturer. While the decision seems to be sound, it is to be noted that 
there is a different rule of law in the case where the means of trans- 
portation of a carrier of passengers break down or fail, to the injury of 
the passenger. Why there should be a difference may not logically 
appear. It is founded upon public policy which places a carrier of 
passengers, who has human lives in his bailment, under a severe and 
exacting rule of care. But why the same severe and exacting rule 
should not obtain in the case of an owner of machinery who employs 
men to work by it, which when defective may be highly dangerous to 
them, affords a nice opportunity for casuistry. 


Custopy or Cuitpren: Ricuts or Guarprans APPOINTED IN D1FrER- 
ent States.— The rule that, in determining the question of right to 
the custody of a child, strictly legal rights will give way to the interest 
of the child, is well illustrated by the case of Kelsey v. Green,} 
recently decided by the Supreme Court of Errors of Connecticut, where 
it appeared that Green was appointed guardian of a minor by a court 
in Connecticut, where the minor had had his actual dwelling-place for 
several years. Kelsey was afterwards appointed guardian of such 
ward by a proper court in another State, where the technical domicile 
of the minor’s father was, on the father’s application. It was held 
that, in determining a contest between such guardians as to the cus- 
tody of the minor, the court should consider the interests of the minor. 


ConstituTionaL Law: AppLicaBILity or State Statutes REGULATING 
THE Ricuts or To Feprrat Court Recervers.—In 1890 the 
legislature of Ohio passed a statute, the third section of which pro- 
vides that ‘‘in all actions against the railroad company for personal 
injury to, or death resulting from personal injury of, any person while 
in the employ of such company, arising from the negligence of such 
company or any of its officers or employés, it shall be held, in addition 
to the liability now existing by law, that every person in the employ of 


! 37 Atl. Rep. 679. 
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such company, actually having power or authority to direct or control 
any other employé of such company, is not the fellow-servant, but 
superior of such other employé, also that every person in the employ 
of such company having charge or control of employés in any separate 
branch or department, shall be held to be the superior and not fellow- 
servant of employés in any other branch or department who have no 
power to direct or control in the branch or department in which they are 
employed.’’ In the case of Pierce v. Van Dusen,' recently decided in 
the Circuit Court of Appeals for the Sixth Circuit, it became a question 
whether this statute was operative, so as to govern the rights of 
employés of receivers operating railroads under the appointment and 
control of courts of the United States. The case was tried at circuit 
before that very learned and excellent judge, Hon. E. S. Hammond, 
who resolved this question in the affirmative. His decision has now 
been affirmed on appeal in a very able and satisfactory opinion written 
by Mr. Justice Harlan, notwithstanding two State decisions which have 
held the contrary.” 


NEGLIGENCE: Mvcnicrpat Corporations — Ingury TO A FIREMAN 
THROUGH OsstRucTION IN StREET — LiaBiLity or Crry.— The decision 
of the New York Court of Appeals in the case of Farley v. New York,’ 
commends itself for its justice and good sense. The court, in substance, 
holds, reversing the Appellate Division of the Supreme Court and also 
the court of nisi prius, that a city is under the same obligations to keep 
its streets free from dangerous obstructions for the safety of its fire- 
men when proceeding rapidly, as they must, to the scene of a fire, as 
for any other traveler; and, further, that a statute limiting the speed 
at which horses may be driven in the streets, to five miles an hour, has 
no application to the vehicles of the fire department on their way to 
fires. 


ConstituTionaL Law: Ex post racto Laws — VALIDITY OF A 
Statute Disguauiryinc as A MEDICAL PRACTITIONER ONE WHO HAS 
PREVIOUSLY BEEN CONVICTED OF A FeLony.— In the case of People v. 
Hawker, decided by the New York Court of Appeals in March last, it 
is held, by a divided court, that a statute of that State providing that no 


1 78 Fed. Rep. 692. 3 46 N. E. Rep. 506; s. c. 16 N.Y. 
2 Henderson v. Walker, 55Ga. 481; Law Jour. 143. 
Campbell v. Cook, 86 Tex. 630, 634. 446 N. E. Rep. 607; s. c. 16N. Y. 
Law Jour. 142. 
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person shall practice medicine who has ever been convicted of a felony 
by any court, applies to persons who had been convicted of a felony 
before the passage of the act. As to such persons the statute is not an 
ex post facto law, but is constitutional. Judge O’Brien dissented, on 
the ground that the statute operated to impose an additional punishment 
for an offense committed and punished at the time of its enactment, 
and that it was hence an ex post facto law and therefore unconstitu- 
tional. The dissenting opinion seems to be the sound one. If the case 
is carried to the Supreme Court of the United States the decision will 
probably be reversed. 


Recervers: Power or, TO Borrow Money.— In the case of Cake v. 
Mohun,! the Supreme Court of the United States, in a case arising upon 
the accounts of a receiver, had occasion to consider the power of a 
receiver to incur fresh obligations and charge them upon tle estate in 
his hands. The court, in a brief opinion by Mr. Justice Brown, held, 
in substance, that a receiver has power to incur obligations for supplies 
and materials incidental to the business which the court permits him to 
continue and carry on.? The court accordingly held that the borrow- 
ing of money by a receiver, on the furniture and other personal prop- 
erty in a hotel, may be authorized by the court, in order to prevent the 
closing of the hotel and the loss of the good-will of its business during 
the pendency of a suit for foreclosure. 


ConstituTIONAL Law: DELEGATION oF LEGISLATIVE PoweR — DELE- 
GaTION OF Power TO Prescripe Marks ON PackaGes OF OLEOMARGA- 
RINE.— In the case of Re Kollock,* the Supreme Court of the United 
States hold that the provision in the act of Congress of August 2, 1886, 
defining butter and imposing a tax upon the manufacture, etc., of oleo- 
margarine,‘ that the marks, brands and stamps to be placed on pack- 
ages of oleomargarine (the omission of whichis made a criminal offense) 
shall be designated by the Commissioner of Internal Revenue, involves 
no unconstitutional delegation of power to determine what acts 
shall be criminal, since the criminal offense is fully and completely 


117 Sup. Ct. Rep. 100; affirming s. U. S. 126, 135; and Thompson v. 
c. 3D. C. App. 60. Phoenix Ins. Co., 136 U. S. 287, 293. 

? Citing Barton v. Barbour, 104 317 Sup. Ct. Rep. 444. 
4 24 Stat. 209, c. 840. 
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defined by the act, and the designation of the marks, brands and stamps 
is merely the discharge of an administrative function, needful to the 
operation of the machinery of the law. 


SraTuTe or Fraups: AGREEMENTS NOT TO BE PERFORMED WITHIN THE 
Year — AGREEMENT TO Marntain A Rartway Switcu.— In the case of 
Warner v. Texas &c. R. Co.,1 Mr. Justice Gray was assigned to write 
the opinion of the Supreme Court of the United States upon a question 
calling into play the learning and habit of patient research for which he 
is so much distinguished. The action was against a railway company 
upon a contract whereby the company agreed that if the plaintiff would 
grade the ground for a switch, and put on the ties, at a certain pointon 
the defendant’s railroad, the defendant would put down the rails and 
maintain the switch for the plaintiff’s benefit for shipping purposes as 
long as he needed it. The defendant pleaded that the contract was 
oral, and within the statute of frauds, because it was ‘‘ not to be per- 
formed within one year from the making thereof,’’ and because it was 
‘*a grant or conveyance by this defendant of an estate of inheritance, 
and for a term of more than one year, in lands.’’ The court held, 
reversing the Court of Appeals for the Eighth Circuit, that the agree- 
ment was not one to be performed within a year, and that it was not a 
grant of an estate in land for a term of more than one year within the 
meaning of the Texas statute. The Supreme Court of Texas had 
already put a construction upon its statute in conformity with this view, 
holding that ‘‘ an agreement which may or may not be preformed within 
a year is not required by the statute to be in writing: it must appear 
from the agreement itself that itis not to be performed within a year.’ ? 
And the court shows that the English statute of frauds, with a similar 
provision, came to this country with a similar interpretation upon it, 
and that such has been the generally accepted interpretation put upon 
it by the American courts. Upon the second contention, that this was 
a grant or conveyance of an estate of inheritance or freehold, or a con- 
tract for the sale of real estate, or a lease thereof, for a longer term 
than one year, within another clause of the Texas statute, — the court 
drew attention to the fact that the statute could not be made to apply 
to the contract in the case at bar, and that, in re-enacting the English 


117 Sup. Ct. Rep. 147; reversing Seealso Thomas v. Hammond, 47 Tex. 
s.c. 138 U.S. App. 236. 42; Weatherford &c. R. Co. v. Wood, 
2 Thouvenin v. Lea, 26 Tex. 612. 88 Tex. 191. 
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statute, the legislature of Texas had omitted the words ‘‘or any un- 
certain interest of, in, to, or out of ’’ lands or tenements, and the 
further words ‘‘ or any interest in or concerning them.”’ 


Homicme: Criminat Evipence — Dyinc Deciarations 
ABLE BY CONTRADICTORY STATEMENTS OF THE DeceaseD.— In Carver v. 
United States,! the Supreme Court of the United States hold that con- 
tradictory statements, made by the deceased at the time of making a 
dying declaration, are competent evidence, as tending to impeach the 
declaration. The court also hold that the general rule, requiring, for 
the impeachment of a witness by proof of previous contradictory state- 
ments, a foundation to be laid by asking him whether he made such 
statements, does not extend to cases of dyingdeclarations. The theory 
of this view is that, as the admission of dying declarations as evidence 
stands on a peculiar footing, the accused is entitled to any advantage 
he may have by reason of being deprived of the right of cross-examina- 
tion. 


ConsTITUTIONAL Law: Po.ice Power OF THE STaTEs — INTERFERENCE 
witH INTERSTATE COMMERCE AND WITH UNITED Srates Marv. — In the 
case of Gladson v. Minnesota,? the Supreme Court of the United States 


rule the following propositions in an opinion written by Mr. Justice 
Gray :— 


1. A railroad aided by lands granted under an act of Congress with a provis- 
ion that the road shall remain a public highway for the use of the government, 
free from all toll or other charge for transportation of property or troops of 
the United States, and that it shall transport mails at prices fixed by Congress 
or the Postmaster General, and permitting connection with another raitroad, is 
not thereby exempted from the operation of a State law requiring trains to stop 
at a county seat. 

2. A reasonable exercise of the police power of the State requiring railroad 
trains to stop at all stations at county seats does not take the property of the 
railroad company without due process of law. 

8. A railroad train running between two points within the same State, 
although carrying passengers who are to be transferred to another train of the 
same company which will carry them to another State, is not exempt from a 
State law requiring it to stop at county seats, on the ground that consti- 
tutes an interference with interstate commerce. 


1 17 Sup. Ct. Rep. 228. 2 17 Sup. Ct. Rep. 627; affirming s. 
c. 57 Minn. 385. 
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4. A train carrying United States mails is not exempt from the operation of 
a State law requiring all regular passenger trains to stop at all stations at 
county seats, 


Receivers Or Rartroaps: Liapitity or ReorGantzep CoMPANy FoR 
Torts or Recetvers.— In Texas &c. R. Co. v. Manton,' lately decided 
by the Supreme Court of the United States, the court, affirming the 
court below,” held two important propositions with reference to rail- 
way receivers. The first is that a railroad company which procures or 
acquiesces in the withdrawal of a receivership and the discharge of the 
receiver and the cancellation of his bond, and accepts the restoration of 
its road largely enhanced in value by betterments, may be sued in 
assumpsit on a claim which was valid against the receiver, but not sat- 
isfied by him or by the court which discharged him, — at least when it 
does not claim that the amount of the betterments was less than the 
demand sued on. The second is that an action for damages for per- 
sonal injuries received by a passenger on a railroad in the hands of a 
receiver, brought against the receiver and the railroad company and 
pending after the restoration of the property to it by the receiver, is 
not cut off by failure to present and prosecute the claim by interven- 
tion in the receivership case under an order requiring such claims to be 
presented and prosecuted by a certain date or be barred, where the 
property was not judicially sold or a fund realized for distribution, but 
was restored by the receiver to the company enhanced in value from 
the earnings of the road far beyond the claim of plaintiff. 


FravDULENT REPRESENTATIONS AS TO ForeiGN Law. — The law of a 
foreign State or country is a fact, and when any right is claimed under 
it in a domestic tribunal it is to be proved as a fact. As the judges of 
the domestic tribunals do not take notice of it judically, the unlearned 
citizens cannot be expected to do so. The presumption, grounded 
upon public policy, that every one knows the law, does not therefore 
apply with respect to the law of a foreign State or country. Such law 
being matter cf fact, a misrepresentation concerning it will be a misrep- 
resentation of a fact, and not a misrepresentation of law; and will 
hence constitute such a fraudulent misrepresentation as will violate a 
contract in favor of one who, on the faith of such a misrepresentation 
being true, has been induced to enter into the contract to his injury. 


1 17 Sup. Ct. Rep. 217. 2 23 U. S. App. 143. 


NOTES OF RECENT DECISIONS. 793 


The case of Wood v. Roeder,' lately decided by the Supreme Court of 
Nebraska, furnishes an interesting illustration of this principle. The 
opinion was written by Harrison, J. 


oF Triat sy Jury: not PreveNT SpEciAL FINpDINnGs OF 
Fact.—In the case of Walker v. New Mezico &c. R. Co.,? it is held 
by the Supreme Court of the United States that a statute of a territory 
authorizing special findings of fact by the jury and providing for judg- 
ment upon them if they are inconsistent with the general verdict, does 
not violate the right of trial by jury. 


NEGLIGENCE: CaRRIERS OF PasseNGERS — Duty To Keep Cars 
Warm. — The case of Taylor v. Wabash R. Co., recently decided by 
the Supreme Court of Missouri, raises what is, so far as our recollection 
extends, a novel question in the law of negligence. The plaintiff sued 
for damages incurred by reason of a severe illness, due to the cars of 
defendant, on which he was a passenger, being insufficiently warmed, 
on the theory that it is the duty of a railroad company to provide its 
passengers, not with bare transportation only, but with a vehicle in 
which they will not be exposed to a temperature so severe as to injure 
their health. After the evidence was in the court instructed the jury 
to return a verdict for the defendant. On appeal the Supreme Court, 
speaking through Mr. Justice Barclay, said :— 


1. By accepting plaintiff as a passenger upon the train, defendant became 
obliged to discharge some other duties towards him beyond that of mere safe 
carriage to the plaintiff’s destination. The principles of the common law, as 
applied to the circumstances of travel at this day and in this country, require 
of the carrier of passengers by railroad a certain measure of attention which 
we believe the defendant in this action did not fully meet. To quote a recent 
writer on this topic: *‘ The duty of the carrier extends, not only to the furnish- 
ing of safe vehicles, but also to the supplying them with such accommodations 
as are reasonably necessary for the welfare and comfort of his passenger. This 
duty would undoubtedly include the supplying them with seats, if a day car or 
vehicle; with proper berths, if a sleeping car; with warmth in cold weather; 
with light at night,’’ etc.s In the case at hand defendant was notified of the 
plaintiff's suffering from want of proper or insufficient heat in the car. Not- 
withstanding such notice, repeatedly given, defendant omitted to comply with 


170 N. W. Rep. 21. 5’ Hutch. Carr. [Mechem’s 2d ed., 
217 Sup. Ct. Rep. 421; affirming 1891], Sec. 515d. 
8. c. 34 Pac. Rep. 43. 


NE 31 AMERICAN LAW REVIEW. 


the demands of its duty, although it appears from the evidence that the train 
made many stops at stations along the route. Defendant, it may fairly be in- 
ferred, had ample opportunity to supply the needed heat, had it seen fit. Such, 
at least, is the showing of facts which plaintiff makes; and the truth of it, he 
is entitled to have submitted to the proper triers of the facts. The plaintiff's 
case is not founded on any claim for mere discomfort on his journey. It is 
founded on the theory that he ultimately suffered a severe illness and impair- 
ment of his ability to work, as a direct consequence of the cold he contracted 
on the ride with defendant of which he complains. His testimony tends to 
sustain that theory; and he was, we think, entitled to go to the jury upon it,! 


RatiFicaTion By Municrrat Corporations. — In Schussler v. Henne- 
pin Co.,? the Supreme Court of Minnesota found occasion to apply the 
doctrine that although a municipal corporation may not be liable 
originally for the unauthorized and unlawful trespass of its officers, 
though done colore officii, yet it may make itself liable by ratifying or 
adopting their unlawful act as by accepting and retaining the benefits 
of it. The case was one where the county commissioners of Hennepin 
County damaged the mill of the plaintiff by building a dam across the 
Minnehaha creek for the purpose of maintaining the water in Lake 
Minnetonka at a navigable height. The court held that the county 
could not come into court and plead that it ought to be absolved from 
liability for the wrong done by its officers, while attempting to uphold 
that wrong and persist in its continuance. 


ConstrrutionaL Law: Potice Power — Destruction, wirHout Com- 
PENSATION, OF TREES Havine ConraGious Disgases.-—One of the best 
discussions of that branch of the police power which authorizes the 
destruction of substances from which contagious diseases may be com- 
municated, without compensation to the owner, is found in the decision 
of the Supreme Court of Errors of Connecticut in State v. Maine.’ 
The opinion is written by Mr. Justice Baldwin. It deals principally 
with the refusal of the court to instruct the jury that, if they should | 
find that the yellows is not a contagious disease endangering other 
trees, the property of others, a tree so diseased was not a public nui- 
sance, and the statute was an invasion of the rights of property of citi- 


1 Citing Turrentine v. Railroad Co. Co. v. Hyatt (1896 Tex. Civ. App.), 
(1885), 92 N.C. 638; Hastings v. Rail- 43S. W. 677. 
road Co. (1892), 53 Fed. 224; Railway 2 70 N. W. Rep., 6. 
5 37 Atl. Rep. 80. 
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zens, etc. Itis plain at a glance that this request for an instruction 
involved an appeal from the legislature to a jury upon a question of 
scientific knowledge and experience, which the legislature must be pre- 
sumed to have carefully investigated before it passed the statute 
authorizing the public authorities to destroy trees found to be infected 
with this disease. The court, however, dealt with it somewhat 
differently. The court said that the fact that this disease existed 
and was one of a serious character was a fact of which the court 
would take judicial notice. It therefore need not be proved, 
since what is judicially known is regarded as established. Being 
an established fact for the purposes of the case, it was not to be 
submitted to the jury. ‘‘ Judicial notice,’’ said the court, ‘‘ takes 
the place of proof, and is of equal force. As a means of estab- 
lishing facts, it is therefore superior to evidence. In its appropriate 
field, it displaces evidence; since, as it stands for proof, it fulfills 
the object which evidence is designed to fulfill, and makes evidence un- 
necessary.! The true conception of what is judicially known is that of 
something which is not, or rather need not, unless the tribunal wishes 
it, be the subject of either evidence or argument — something which is 
already in the court’s possession, or, at any rate, is so accessible that 
there is no occasion to use any means to make the court aware of it.? 
If, in regard to any subject of judicial notice, the court should permit 
documents to be referred to or testimony introduced, it would not be, 
in any proper sense, the admission of evidence, but simply a resort to 
a convenient means of refreshing the memory, or making the trier 
aware of that of which everybody ought to be aware. The defendant 
therefore had no right to have the jury pass upon the danger of contag- 
ion from trees affected by the yellows, as a means of determining the 
constitutionality of the statute, by such verdict as they might render 
under the instructions of the court. It was for the court to take notice 
that it was a disease which might be contagious.‘ This being estab- 
lished, the validity of the statute became a matter of pure law. Police 
legislation for the extirpation of a disease of such a nature, which the 
legislative department deems dangerous to the public welfare, cannot 
be pronounced invalid by the judicial department by reason of any dif- 
ference of opinion, should one exist, between these two agencies of 
government, as to the probability of such danger. If the law may be 


' Brown v. Piper, 91 U. S. 37, 43; 3 State v. Morris, 47 Conn. 179,180. 
Com. v. Marzynski, 149 Mass. 68; 21 4 Norwalk Gaslight Cu. v. Borough 
N. E. 228. of Norwalk, 63 Conn. 495, 525, 527; 28 

2 Thayer Cas. Ev. 20. Atl. 32. 
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an appropriate means of protecting the public health and the agricul- 
tural interests of the State, it is for the legislature alone to determine 
as toits adoption. It may have been the opinion of the General As- 
sembly that peach growers in general would abandon their business 
from dread of contagion from orchards infected by the yellows. In 
such a case, whether their apprehensions were well founded or ill 
founded would be immaterial, unless it also appeared that there could 
be no reasonable grounds for them. A widespread apprehension 
throughout the community justifies itself, and is a sufficient basis for 
legislative action towards the removal of the cause, real or supposed, 
of the danger apprehended, when this cause is a deadly disease of a 
food-producing tree.! The destruction of the infected trees by order 
of a public official, after due inspection, is a remedy, which, however 
severe, is one appropriate to the end in view, and may properly be en- 
forced without any preliminary judicial inquiry, as well as without any 
compensation to the owner for resulting loss.’’ ? 


PRINCIPAL AND SUBROGATION —- SUBROGATION OF SURETY TO 
tHe Risuts oF THE Unirep States as PrincipaL.—In the case of 
Prairie State National Bank v. United States,* the Supreme Court of 
the United States, in a learned and satisfactory opinion by Mr. Justice 
White, held that a surety who completes a contract with the United 
States on the contractor's default is subrogated to the rights which the 
United States might assert against a fund created by the retention of 10 
per cent of the sums estimated from time to time as the value of the 
work done, in order to insure its completion; and this right relates 
back to the making of the contract, and is superior to any equitable 
lien asserted by a bank for moneys advanced to the contractor without 
the surety’s knowledge before he began to complete the work. 


1 Bissel v. Davison, 65 Conn. 183,  sylvania, 127 U. S. 678, 685; 8 Sup. Ct. 
191; 32 Atl. 348. 992, 1257. 

2 Citing State v. Wordin, 56 Conn. 3 17 Sup. Ct. Rep. 142. 
216, 226; 14 Atl. 801; Powell v. Penn- 
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SMITH ON RECEIVERSHIPS.— The Law of Recelverships as established and Applied in the 
United States, Great Britain and her Colonies, with Procedure and Forms. By JoHN W. 
SMITH, Esq., of the Chicago Bar. Lawyers’ Co-operative Publishing Company, Rochester, 
New York. 1897. 

This is the latest work on a very important subject. It has already acquired 
considerable favor with the profession and seems destined to hold its field. 
We have used it in several instances with advantage. If we were to attempt to 
draw it into comparison with other works on the same subject, we should say 
that, while it is possibly not written in a style equal to that of the work of Mr. 
High, it collates and cites a great many more cases than any other work on the 
subject, which is a very important consideration to a judge or practicing 
lawyer. Its value is enhanced by a collection of legal forms, and it has a 
thorough index. It is well printed. 


KERR’S SUPPLEMENT TO WILTSIE ON MORTGAGE FORECLOSURES.— A Treatise on the Law 
and Practice of Foreclosing Mortgages on Real Property aud of Remedies Collateral 
thereto, with Forms. By CHARLES HASTINGS WILTSIE, of the Rochester Bar. With asup- 
plement bringing the Work down to March, 1897, and Additional Chapters on Mortgage 
Redemptions, by JAMES M. KERR, of the New York Bar, Author of etc., etc. In two 
Volumes. Vol. II. Rochester, New York. Williamson Law Book Company. 1897. 


This so-called ‘‘ Supplement’ we understand to be merely another volume 
upon the same subject as the first. The original work of Mr. Wiltsie related 
to mortgage foreclosures in the State of New York. This work relates to 
mortgage foreclosures under the American law generally. Those who are 
acquainted with the other works of Mr. Kerr, who is understood to be the ex- 
clusive author of this volume, as he was of its former edition, will expect in its 
pages thoroughly good professional work, and it is believed that they will not 
be disappointed. Mr. Kerr has long followed the practice of collecting and 
classifying, day by day as they appear, all the published decisions on subjects 
covered by his existing works. This makes his revision thoruugh. 


BALLARD’S ANNUAL OF THE LAW OF REAL PROPERTY, VOL. IV, 1895.— The Annual of 
the Law of Real Property: Being a Complete Compendium of Real Estate Law. Em- 
bracing all Current Case Law. Carefully selected. Thoroughly annotated, and greatly 
epitomized. Comparative statutory constructions of the Laws of the several States; 
and exhaustive treatise upon the most important branches of the Law of Real Property. 
Edited by TILGHMAN E. BALLARD and EMERSON E. BALLARD, authors of, etc., etc. 
Volume IV, 1896. Crawsfordsville, Indiana. The Ballard Publishing Company. 1897. 


Former annuals of this series have been noticed in this publication. This 
annual, which consists of 962 large law pages, presents the case law of the year 
1895 upon all branches of the law of real property, and we believe collects all 
the important American decisions upon this very extensive department of the 
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law. The authors say that they have not assumed to say that any case, how- 
ever weak, is of no value, but that they have preserved them all, while at the 
same time taking pains to indicate the character and relative importance of 
each. The index at the close of this volume covers the entire series. 


HOCHHEIMER ON CRIMES AND CRIMINAL PROCEDURE.— The Law of Crimes and Criminal 
Procedure, Including Forms and Precedents. By LEWIs HOCHHEIMER, of the Balti- 
more Bar. Baltimore: Harold B. Scrimger. 1897. 

The text of this book contains 504 pages of good sized type, well leaded. 
Any one at all acquainted with the subject must know that the American Law 
of Crimes and Criminal Procedure can not be adequately or properly stated in 
so small a compass, no matter how great the effort to avoid commentary and 
verbiage. This work will not displace any of the standard treatises on Criminal 
Law and Procedure, though it may supply difficiencies in some of them. 


McCLAIN ON CRIMINAL Law.—A Treatise on the Criminal Law as now Administered in 
the United States, by EMLIN MCCLAIN, A. M., LL.D., Chancellor of the Law Department 
of the State University of lowa. Jn two Volumes. Chicago: Callaghan & Co. 1897. 


This is an attempt to state, in the space of 1267 pages of the ordinary law 
size and tyne, the whole American law of crimesand criminal procedure. This 
can not be property done in so small acempass. We advance this view with 
confidence and without reserve. We, at the same time, admit that this author 
has furnished in this compass a very great amount of information, without 
detail and in the most compressed way. The claim is put forward by his 
publishers that he cites 5,000 cases in excess of any other work on the criminal 
law. This may be, and doubtless is so. If it is so, this makes the present 
work of vastly more value over any other work on the same subject. The writer 
of this notice has used this work with reference to one subject in the criminal 
law on which he had occasion to make a brief. He tracked the cases cited by 
the author down, one after another, and came to this impression: that the 
author has possibly not succeeded any better than some of his predecessors, 
and not as well as some of them, in writing-a book from which the law can be 
learned from the mere reading of his text; but that, in furnishing keys by 
which the diligent searcher may discover and unlock the store-houses of that 
law, he has surpassed all others. His work impresses us as deserving to be 
characterized as a highly condensed and very meritorious digest, dealing only 
with ultimate points and principles, and not going into much detail in the way 
of explanation. We like his system of treatment in one respect very much: 
Under the head of each particular crime he undertakes to give the law relating 
not only to that crime, but to the procedure with reference to it, including 
forms of indictments, pleas, etc. He also collects and states, in a very con- 
densed manner, what the courts have held with reference to the necessary 
averments in indictments for each particular crime of which he treats. Prof. 
McLain is anable man. He is one of the best legal educators in this country. 
It may be supposed that, in his office of instructor or lecturer on the criminal 
law, he has wrought this work out from the original sources: the statutes and 
judicial decisions. We are glad to say that we see in it no evidence of shining 
by borrowed light which is seen in the works of one and possibly more of the 
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other law professors. This admirably arranged, highly condensed, and 
thoroughly wrought-out work will furnish a tempting bait to the expert thieves 


employed on certain legal encyclopoedias, partly written and partly stolen, 
which are going through the press. 


REPORT OF THE UNITED STATES COMMISSION ON BOUNDARY BETWEEN VENEZUELA AND 
BRITISH GUIANA, WITH ACCOMPANYING TREATISES AND DOCUMENTS, AND A VOLUME 
or Maps. Washington, D.C. Government Printing Office. 1897. 


Our readers will recall the purposes for which this very peculiar commission 
was organized. Great Britain undertook to bully the weak republic of Venezuela 
into surrendering a portion of the territory claimed by that republic, in which 
discoveries of gold had been made and which were being exploited by British 
subjects. Inthe enforcement of what is calle.l the Monroe Doctrine, the Presi- 
dent of the United States determined to interfere to the extent of preventing 
any unjust spoliation of the weak American republic. This attempt had not 
been made until after a long long correspondence on this subject between this 
country and Great Britain, in which some of the letters of Lord Salisbury, the 
British premier, assumed a tone of contemptuousness bordering on insult. 
Under the recommendation of the President of the United States made, ina 
special message to Congress, a commission was raised, not to arbitrate or 
decide anything between the contending parties, but merely to make an investi- 
gation and advise the President where the merits of the case lay. That investi- 
gation has now been made, and the commission has made its report, which 
contains no recommendation; for the reason that, while its deliberations were 
in progress, a tripartite treaty was made between Great Britain, the United 
States and Venezuela for the arbitration of the matter in dispute. The investi- 
gations and publications of the commission will be of great value to the arbi- 
trators, and will greatly aid them in arriving at a just result. 

The history of this arbitration, together with the portraits of the arbitrators 
and of the royal umpire, is given in our last number. The publications of the 
commission now before us, and which cannot be too highly praised, consist of 
four volumes, as follows: Volume I: The Report of the Commission, together 
with several Historical Reports by experts employed by the commission. 
Volume II: Documents from the Dutch Archives, prepared by Professor Burr, 
together with certain miscellaneous Documents furnished by the Venezuelan 
government. Volume III: Cartographical Reports. Volume IV: A magnifi- 
cent atlas comprising seventy-six maps, reproducing many of the ancient maps 
which bear on the question of this disputed boundary. 

It will be recalled that the members of this commission were Hon. David J. 
Brewer, an Associate Justice of the Supreme Court of the United States; R. 
H. Alvey, formerly Chief Justice of the Court of Appeals of Maryland, but now 
Chief Justice of the Supreme Court of the District of Columbia; Frederick R. 
Coudert, a distinguished lawyer of New York, who was one of the counsel for 
our government in the fur seal arbitration; Daniel C. Gilman, President of 
Johns Hopkins University; and Andrew D. White, lately President of Cornell 
University, but recently appointed our envoy to Russia. It will be noticed that 
& majority of this commission are lawyers, and that two of them are judges. It 
will also be noticed that in the commission appointed to arbitrate the question 
raised by the treaty between Great Britain and the United States with the con- 
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sent of Venezuela, the four arbitrators appointed are all of them judges, — one 
of them being the Chief Justice and the other an Associate Justice of the 
Supreme Court of the United States; the other two being among the highest 
judicial functionaries in England. The King of Sweden will doubtless appoint, 
if he has not done so already, a distinguished jurist of Sweden or Norway, to 
represent him as president of this Commission of Arbitration. The fact that 
great international questions are now remitted to the decision of judges, by 
conventions between great civilized states, is the greatest tribute which could 
be paid to the legal profession. It goes far toward justifying the theories of 
those who advocate what they call judicial supremacy ,— the doctrine that the 
judges should control the other two departments of the government, determining 
what they can do and what they can not do; in other words, that the judges, 
under the guise of constitutional interpretation, should run the other two de- 
partments of the government. So long, however, as the judges, in the decision 
of political controversies, derive their jurisdiction from voluntary submissions 
to them by the political departments of the governments engaged in such contro- 
versies, no public dangers, but only public-benefits, will accrue from submitting 
great public controversies to men whose minds are trained, through the work 
of doing justice according to law in private controversies, for the decision of 
questions of the greatest public moment. 


AMERICAN STATE REPORTS, VOLUME 55.— American State Reports, Containing the Cases 
of General Value and Authority, Subsequent to those Contained in the “‘ American 
Decisions,” and the “ American Reports,” Decided in the Courts of Last Resort of the 
Several States, Selected, Reported and Annotated by A. C. FREEMAN and the Associ- 
ated Editors of the **‘ American Decisions.” Volume LV. San Francisco: Bancroft- 
Whitney Company. 1897. 


This volume, which closely resembles its recent predecessors, contains, in 
addition to short notes at the end of every case, valuable notes, collecting 
numerous authorities, upon the Liability of Apothecaries and Druggists;! the 
Validity of Sentences Differing from those Authorized by Law;? Validity of 
Stipulations in Promissory Notes for Attorneys Fees;? Ignorance of One’s 
Rights as a Ground of Relief in Equity; The Enforcement of Contracts out- 
side of the Jurisdiction where made;> Suits by Undisclosed Principals upon 
Contracts made with their Agents;® anda number of othersubjects. The short 
notes appended to each chapter carry the searcher back to cases and notes in 
the two previous series, the American Decisions and the American Reports. 
By this means one having the entire series can brief almost any question in the 
law, at least if he has in addition the reports of the Federal Courts. 


1 P. 255, et seq. 4 P. 494, et seq. 
2 P. 264, et seg. 5 P. 774, et seq. 
3 P, 438, et seq. 6 P, 916, et seq. 


JUSTICE STEPHEN J. FIELD. 
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